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IN THE 


United States Court of Appeals 

for the District of Columbia 


I No. 8158 

Blandhe W. Wueger, Administratrix of the Estate of 
Charles L. Wueger, deceased, and William Saxon, Ad¬ 
ministrator of the Estate of Rosina Ernest, deceased, 
Appellants. 


v. 

JOHN A. BRAUN, EDWARD A. FUHR, ANNA E. 
SCRIBA, EMMA M. DUNN, HENRIETTA 
HEDRICK, and BERTHA DORN, 
Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR THE APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia entered 
on the 21st day of October, 1941, adjudging that the agree¬ 
ment executed by the appellants and appellees on June 25, 
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1939, agreeing to certain distribution of the decedent’s 
estate amounting to $11,252.68 in the hands of the adminis¬ 
trator, and filed in the administration proceedings in the 
District Court of the United States for the District of Co¬ 
lumbia is a valid and enforceable contract and is binding 
upon the defendants and plaintiffs. This appeal was taken 
the 31st day of October, 1941, under the provisions of Title 
17, Section 101, of the Code of Laws for the District of Co¬ 
lumbia for 1940, and Rule 10(a) of this Court. 

STATEMENT OF THE CASE. 

William Henry Klein, a retired Army Sergeant, died on 
the 27th day of April, 1938, in the United States Soldiers’ 
Home in Washington, D. C. Thereafter the appellees con¬ 
sulted Edwin H. Brownley, a member of the Bar of the 
State of Maryland and the District of Columbia, in regard 
to the estate of said decedent, advising him that they were 
the only relatives of the said decedent, and were entitled to 
the whole of the estate. (Appellant’s App. 37.) Brownley 
was appointed and qualified as administrator of said estate 
upbn their petition, and was granted letters of administra¬ 
tion thereon on the 31st day of May, 1938. Brownley was 
also advised by appellees of certain claims as to the deced¬ 
ent’s father’s estate in Philadelphia. 

After Brownley was appointed administrator he "went to 
Soldiers’ Home and found, among other things, an Easter 
card which had been sent by a person by the name 
of Rosina Ernest, who signed the same as “Your 
Aunt.” The Administrator, feeling that there might 
be other parties in interest than the appellees who claimed 
to be cousins of the decedent, and for the purpose of investi¬ 
gating the decedent’s father’s estate, went to Philadelphia 
and looked into the decedent’s father’s estate and there was 
referred by the attorneys who settled this estate to Mrs. 
Ernest, as the aunt of the decedent, corresponding with the 
card he found among the decedent’s papers (Appellant’s 
App. 38). Thereupon the administrator wrote the appel- 
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lees June 17, 1938, inquiring if any of them knew a Mrs. 
Rosina Ernest living at 351 So. Mount Street, Baltimore, 
Maryland, and to advise him if she is or was related to the 
decedent. In reply he was advised by letter dated June 20, 
1938, that the appellees never heard of Rosina Ernest, and 
that the decedent’s only relatives were the six cousins, the 
appellees. 

On October 27, 1938, the administrator wrote the 
appellees a letter advising them that Mrs. Rosina 
Ernest and a Charles L. Wueger, her brother who lives 
in Philadelphia, the appellants, respectively claimed to 
be the aunt and uncle of the decedent, giving the facts 
upon w’hich this claim was based. The administrator asked 
the appellees to check on the matter and “advise me (him) 
what substance, if any, is in the claim of relationship of 
Mrs. Ernest and Mr. Wueger” (Appellant’s App. 38). 
On June 20, 1938, appellee Fuhr w T rote Brownley that he 
had never heard of Rosina Ernest and gave the names of 
the only relatives as the appellees. Appellee Braun 
wn-ote he never knew Rosina Ernest “and never even 
heard my mother or anyone else say that Rosina Ernest w^as 
any relation to William Henry Klein” (Appellant’s App. 
38-39). Thereafter there were negotiations between the ap¬ 
pellants and appellees, and on June 1, 1939 (Appellant’s 
App. 40) the administrator (who had seen the appellants 
at the request of the appellees) advised the appellees that 
the appellants were not willing to make any settlement of 
the matter unless their relationship to the decedent was rec¬ 
ognized, but, upon the condition that the cousin claimants, 
the appellees, should admit in writing that the appellants, 
though of the half blood, were the aunt and uncle, respect¬ 
ively, of the decedent, then the appellants would agree to 
take one-third of the net estate and authorize the adminis¬ 
trator to pay over the remaining two-thirds to the appellees. 

On June 6,1939, the administrator filed an account in the 
Probate Court of the District of Columbia showing $11,- 
252.68 in his hands, and on that day filed a petition for plen- 
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ary proceedings to determine the heirs and next of kin to 
whom this amount was distributable. 

The petition for plenary proceedings set out the names 
of the appellants and appellees as claimants to the estate, 
and their claimed relationship. On June 7, 1939 the Pro¬ 
bate Court directed plenary proceedings and an order of 
publication to issue. 

Thereafter on June 25,1939, the agreement was executed 
carrying into effect the conditions of the letter of June 1, 
1939. This agreement is Exhibit A with the Complaint 
(Appellant’s Appendix 5). 

On that date, June 25, 1939, the administrator prepared 
answers to the petition for plenary proceedings in the Pro¬ 
bate Court of the District of Columbia, and forwarded same 
to the appellants and appellees for execution. This answer 
as drawn by the administrator contained the following alle¬ 
gations : 

1st. They admit the allegations of said petition and 
particularly the allegations of the relationship of all the 
parties mentioned in said petition, to said decedent. 

2nd. Further answering said petition these respond¬ 
ents say there are no living relatives or next of kin of 
said decedent other than the parties mentioned in said 
petition. 

The jurat was in the usual form with this statement: 

“that the facts therein stated of their personal knowl¬ 
edge are true, and those stated upon information and 
belief, they believe the same to be true.” Exhibit A 
with Administration Answer (Appellant’s App. 10). 

The appellants signed this form of answer which was to 
be filed by the administrator upon the receipt of a similar 
answer duly signed and sworn to by the appellees, but the 
appellees refused to sign the answer, and the signed answer 
of the appellants was not filed (Appellant’s App. 43). 
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Upon receipt by the appellees of the proposed answer to 
the petition for plenary proceedings to determine the heirs of 
the decedent, John A. Braun, one of the appellees, on July 
10,1939 (Appellant’s App. 34) wrote Mr. Brownley, the ad¬ 
ministrator, that he would not sign this paper if he lived 20 
years longer for the reason that he would not swear that the 
appellants whom the contract theretofore entered into admit¬ 
ted were the uncle and aunt, respectively, of the decedent, 
were the uncle and aunt of the decedent. This letter denies 
the relationship and says if the Wuegers are not satisfied, 
“let them hire a lawyer and take it to court and we will be 
represented by another lawyer”. In response to that letter 
Mr. Brownley, the administrator, wrote Mr. Braun under 
date of July 19, 1939, (Appellant’s App. 35) pointing out 
that the agreement executed by him recognized Mrs. Ernest 
and her brother as the aunt and uncle of the decedent, but 
that this was not executed at the time that the petition for 
plenary proceedings was filed by the administrator; that 
he could not see the reason for refusal to sign the answer 
and make affidavit to the same in view of the fact that Braun 
had signed the agreement, and that the purpose of the an¬ 
swer was to get the matter straightened out as a matter of 
record “so as to legally protect the distribution and my 
bond and deliver to you and your group what you have 
agreed to take, for which you will execute release therefor 
on payment thereof”. 

After the letter of July 19, 1939, -was sent to the appellee 
Braun by the administrator, the appellees had no more in¬ 
tercourse with the administrator and employed other coun¬ 
sel (Appellant’s App. 43). 

Francis L. Neubeck was the counsel employed by the ap¬ 
pellees. 

On August 5,1939, Mr. Neubeck filed in the Probate Court 
of the District of Columbia answrers signed and sworn to by 
each of the appellees asserting that the appellees claim “as 
next of kin the entire estate of said William Henry Klein, 
deceased”; denying that the decedent was the nephew of 
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either of the said appellants; averring that none of the ap¬ 
pellees knew of any other claimants to the estate and assert¬ 
ing that the appellees “are the sole next of kin of said de¬ 
cedent”. 

This answer concludes as follows: 

! “5. These respondents claim that they and said John 
A. Braun as first cousins of said decedent 'William 
i Henry Klein are sole heirs at law and next of kin and 
thus entitled to said estate in equal shares.” 

(Appellees’ answer to petition for plenary proceed¬ 
ings, Appellant’s App. 15.) 

Before filing these answers Mr. Neubcck did not get in 
touch with the administrator, Mr. Brownley, who drew the 
agreement now being sued upon (Appellant’s App. 43, 44). 
It is pertinent to note that the jurat to the answer denying 
the kinship of the appellants to the decedent, and asserting 
claim to the entire estate, is in identical form with the jurat 
to the proposed answer prepared by the administrator in 
accordance with the agreement and admitting that the ap¬ 
pellants are uncle and aunt of the decedent, and agreeing to 
a division of one-third and two-thirds of the property. 

After the appellees had filed their answers and refused to 
admit but contradicted in the plenary proceedings the kin¬ 
ship of the appellants to the decedent, and had asserted a 
claim to the whole estate, the appellants employed the un¬ 
dersigned counsel (Appellant’s App. 45,46); and on August 
23, 1939, the appellants, Wueger and Ernest, filed their an¬ 
swers in the plenary proceedings asserting that they were 
uncle and aunt, respectively, of the decedent, and asserted 
claim to the whole estate. On September 29, 1939, the ad¬ 
ministrator filed a motion in the plenary proceedings for the 
appointment of a special master, or in the alternative for a 
preliminary hearing before a jury on the question of kin¬ 
ship, and in the event of a jury trial to fix the time and place 
for the trial of this issue. 

On September 26,1939, Mr. "W. Gwynn Gardiner was em¬ 
ployed in the case (Appellant’s App. 45). 

Counsel for the appellees, who theretofore had a copy of 
the agreement of July 25,1939, filed a motion on October 3, 
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1939, to produce the agreement in the proceedings for the 
appointment of a special master or, in the alternative, for a 
preliminary hearing before a jury on the question of kin¬ 
ship. The original agreement was filed in the record, al¬ 
though the Probate Court could not consider it. 

Justice Proctor, on November 13, 1939, filed a memoran¬ 
dum : 

“That the validity and binding effect of this agreement 
ought to be decided before a trial of issues as to who are 
next of kin, for if the agreement is binding on all par¬ 
ties the question as to next of kin would be unimport¬ 
ant. Mr. Gardiner indicated that he would file a com¬ 
plaint for cousins of decedent to determine whether 
agreement is binding on Ernest and Wueger, aunt and 
uncle. Accordingly no action will be taken for a rea¬ 
sonable time to await filing and outcome of the pro¬ 
posed suit.” 

On the 23rd day of December, 1939, the appellees filed a 
complaint for declaratory relief, the prayers of which, how¬ 
ever, are as follows: 

(1) That the plaintiffs are entitled to two-thirds of 
the net estate of William Henry Klein, deceased. 

(2) That distribution be made to plaintiffs in ac¬ 
cordance with the terms and provisions of said agree¬ 
ment, and for costs. 

Both the appellants and the administrator filed answers. 
The case came on for hearing before the Honorable John 
McDuffie on September 4, 1941. There was a transcript of 
the testimony and proceedings. The appellees, by counsel, 
asserted that the only action that they desired was that the 
Court should pass upon the binding effect of the agreement 
of June 25,1939. After hearing the Court entered an order 
(Appellant’s App. 23) that the agreement of June 25, 
1939, was a “family” settlement agreement and “is a valid 
and enforceable contract and is binding upon the plaintiffs 
and said defendants”. The Court further ordered the com¬ 
plaint against the administrator dismissed. 
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QUESTION PRESENTED. 

The sole question, therefore, presented by this record is 
whether or not the appellees by filing sworn answers in the 
proceedings to determine the next of kin of the decedent, 
denying the kinship of the appellants to the decedent, aver¬ 
ring that thy were sole heirs of the decedent and asserting 
a claim to the entire estate, repudiated the conditions and 
terms of said contract and whether or not it was thereafter 
binding upon the appellants. 

SUMMARY OF ARGUMENT. 

I. 

The sworn answers filed in the Probate Court denying the 
relationship of the appellants, as admitted and certified to 
in the agreement, and asserting claim to the whole estate 
contrary to the agreement, are a clear repudiation of the 
agreement. 

(a) The answers are clear and unambiguous and 
their effect upon the agreement must be determined by 
the agreement, the answers and the record in the Pro¬ 
bate Court. 

(b) The appellees are estopped from taking any pos¬ 
ition inconsistent with or contrary to the facts alleged 
and sworn to in their answers. 

(c) In any event, the documentary evidence and the 
oral testimony prove an intentional repudiation of the 
agreement. 


II. 

The appellees having repudiated the agreement, it was 
no longer binding on the appellants. 
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ARGUMENT. 

I. 

The sworn answers filed in the Probate Court denying the 
relationship of the appellants, as admitted and certified to 
in the agreement, and asserting claim to the whole estate 
contrary to the agreement, are a clear repudiation of the 
agreement. 

(a) The answers are clear and unambigous and their ef¬ 
fect upon the agreement must be determined by the agree¬ 
ment, the answers and the record in the Probate Court. 

The sworn answers clearly repudiate the agreement: 

(1) The agreement admits that the appellants are uncle 
and aunt of the decedent. The answers specifically deny 
this and assert that the appellees are the sole heirs. 

(2) The agreement provides for a one-third and two- 
thirds division of the estate. The answers assert a right 
to the entire estate. 

(3) The agreement recites as a consideration 4 ‘to avoid 
litigation * * * and the submission of more direct evidence 
than is herein stated and certified to”. The answers were 
filed for the purpose of litigation and to put in issue the re¬ 
lationship admitted and certified to by the agreement. 

It is impossible to conceive of a more definite, direct and 
indisputable repudiation. 

Whether or not the agreement sued upon is now a valid 
and binding contract must be determined by consideration 
of the contract itself, the record of the Probate Court, and 
especially the effect of the appellees ’ sworn answer in those 
proceedings. The record of the Probate Court w^as made a 
part of the record of this case (Appellant’s App. 43). 
That the agreement was to be so construed was the view 
of Judge McDuffie, as shown by his statements in the record 
(1) that the sworn answer “is certainly a repudiation of 
the contract, it seems to me” (Appellant’s App. 25), (2) 
that “it is quite a solemn thing, it is an answer to his peti- 
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tion” (Appellant’s App. 24), (3) by the following col¬ 
loquy when Mr. Neubeck, attorney for the appellees was 
offered as a witness (Appellant’s App. 25): 

“The Court: Gentlemen, after all, what answer is go¬ 
ing to speak for itself. I am wondering whether or not 
a man could testify what his intentions were, in the 
face of the writing or the piece of paper. A man is pre¬ 
sumed to do that which he does with the understanding 
that lie is doing it. You might shorten this right now. 
You can prove that this gentleman, acting as counsel 
fbr one side of the controversy, filed this answer, and 
you may offer to show the conditions under which it was 
filed.” 

# * # 

(Appellant’s App. 32) “Mr. Brownley: Does Your 
Honor feel that we are making any headway by taking 
testimony ? Of course, while I am a party defendant 
and appearing in proper person, it seems to me that 
the whole matter is one of record as far as the Probate 
Court is concerned and as far as this bill is concerned 
and the answers which have been filed.” 

“The Court: I would say substantially, if not wholly, 
that is the case.” 

“Mr. Brownley: That is the case as I see it, and 
franklv, this Mr. 'VYueger who is here and Mrs. Ernest 
who is there (indicating) are very old people and they 
are quite sickly.” 

“The Court: So is this gentleman here (indicating). 

Mr. Brownley: Yes, I know he is.” 

"We insist that the Court’s views thus expressed are but 
in accordance with the well-known principle that written 
instruments cannot be contradicted by parol testimony. The 
sworn answers filed by the appellees are clear and unam¬ 
biguous and the whole purpose of parol testimony was to 
make indefinite and uncertain what was in the sworn an¬ 
swers definite and certain. 

If the ordinary written instrument between parties can¬ 
not be contradicted by parol testimony, a fortiori , the rec¬ 
ords of judicial proceedings such as the sworn answer filed 
therein cannot be contradicted by such testimony. 

In 20 Amer. Jur. 1164, the general principle is stated as 
follows: 
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“It has been stated to be a general rule that what 
ought to be of record must be proved by the record. The 
record cannot be contradicted or enlarged by parol 
evidence. The necessary presumption arising from a 
record cannot be contradicted by parol evidence any 
more than the express words of the record itself. Parol 
evidence is not admissible to show a motive or intention 
contrary to the recorded action of the public body.” 

Again in Section 1167, it is said that the rules and records 
to which the rules above described apply are many and va¬ 
ried and among those various records are those of “judicial 
proceedings”. 

From a consideration of the record in the Probate Court 
and the answers of the appellees, it would seem inescapable 
that by executing, swearing to and filing these answers and 
the employment of counsel to litigate the question of kin¬ 
ship and the right to the entire estate, appellees repudiated 
the agreement. 

We shall discuss under the next sub-heading further legal 
effect of the answers in the Probate proceeding. 

(b) The appellees are estopped from taking any position 
inconsistent with or contrary to the fact alleged and sworn 
to in their answers. 

The appellees refused to sign the answer in the Probate, 
proceedings prepared by the administrator admitting the 
agreed relationship of the parties to the decedent and agree¬ 
ing to a division of the estate. Despite the agreement “to 
avoid litigation”, they employed an attorney to litigate their 
relationship and to assert title to the entire estate. The an¬ 
swers prepared by this attorney in Washington were mailed 
to the appellees in Baltimore and executed and sworn to 
there (Appellant’s App. 28). 

After the appellees filed these answers putting in issue 
the relationship and the right to the entire estate, the ap¬ 
pellants secured counsel to protect their interests (Appel¬ 
lant’s App. 37). An answer was filed for the appellants 
August 25, 1939. (Appellants App. 11). 

Thus the appellees’ repudiation of the agreement, liti¬ 
gating the right to the whole estate and denying the rela- 
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tionship of the appellants to the decedent, impelled the ap¬ 
pellants to employ counsel to defend their interests. This 
was on or about August 25, 1939. After the appellants 
answered in the Probate proceedings, and the contest w^as 
on and to quote the language of Judge McDuffie: 

“it was too late to get together. There had been a 
i cleavage that could not be healed at that time. That 
is what it was’” 

the appellees having repudiated the agreement now attempt 
to repudiate the repudiation and ask for a distribution in 
accordance with the repudiated agreement. 

This we respectfully submit they are not permitted to do, 
and are estopped from doing. 

As we understand it, the principle of estoppel grows out 
of the assertion at one time of a given state of facts and 
when unsuccessful, an assertion at a subsequent time of an¬ 
other and entirelv different and inconsistent state of facts. 

w 

In 19 Amer. Jur. Section 72, it is said: 

“The rule that a party will not be allowed to main¬ 
tain inconsistent positions is applied in respect of posi¬ 
tions in judicial proceedings. As thus applied, it is not 
strictly a question of estoppel but as a matter in the na¬ 
ture of a positive rule of procedure, based on manifest 
justice and to a greater or lesser degree on considera¬ 
tions of orderliness, regularity and expedition in liti¬ 
gation.” 

The Section further says that the elements of reliance 
and injury do not enter into estoppel in judicial proceed¬ 
ings to the same extent that they do in equitable estoppel 
proper, and that this rule applies not only to positions as¬ 
sumed in the course of the same proceeding but also in pro¬ 
ceedings supplemental thereto and in separate proceedings 
involving the same parties and questions. 

The principle of estoppel is a 

i “wise and salutary doctrine which binds a party to his 
judicial declarations and forbids him from subsequently 
contradicting his statements thus made.” Sturm v. 
Boker, 150 U. S. 312, 334. 
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Before citing additional cases to support the proposition 
that the sworn answers of the appellees estop them from as¬ 
serting here a different and inconsistent state of facts as set 
out in their petition, we beg to cite as an authority, Mr. Gar¬ 
diner, Chief Counsel now for the appellees. Mr. Gardiner 
was discussing his client’s reason for not signing the answer 
prepared by the administrator which admitted the relation¬ 
ship of the parties as set out in the petition for plenary 
proceedings and which relationship was that set out and 
certified to in the agreement now sued on. 

The following colloquy is illuminating (Appellant’s App. 
45-46): 

“Mr. Gardiner * * * I want it distinctly understood 
that I am not making any reference to the improper 
conduct or depletion or any fraud on the part of Mr. 
Brownley — not at all — but wrhen these people were 
faced with the situation in the answer which he had 
prepared, I say to Your Honor, and you know the law 
to be, that a man cannot come into court today with a 
sworn answer and thereafter come in court and seek 
to repudiate that. He is estopped, says the law, and 
that is the principle of estoppel in court. 

The Court: Who came in first and denied it? Your 
side came in first and denied it? 

Mr. Gardiner: Let me finish, and then I would like to 
argue with Your Honor. 

The Court: All right.” 

Mr. Gardiner says it was perfectly proper for his asso¬ 
ciate, Mr. Neubeck, to advise his clients to refuse to sign 
the answer containing the admission of the relationship set 
out in the agreement and certified thereto therein, because 
the appellees could not thereafter repudiate and contradict 
such answer, but he is now at liberty to repudiate the an¬ 
swer Mr. Neubeck did file denying and contradicting the 
terms and conditions of the agreement. This position is not 
only inconsistent but is contrary to the law as he expounded 
it to the District Court and is utterly untenable. 

Let us test the proposition by the present condition of the 
litigation. The proceedings in the Probate Court to deter- 
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liiiiie the heirs and the distribution of the estate were com¬ 
menced prior to the date of the agreement. The appellees 
first filed their answers contradicting the facts certified to 
in the agreement and demanding all of the estate contrary 
to the agreement. Afterwards the appellants, being no 
longer bound by the agreement, filed their answer relying 
on the facts set out in the agreement, but asserting as a 
matter of law that they were the next of kin of the deced¬ 
ent and entitled to the whole estate. 

If now the appellees in this case are not estopped from 
asserting facts contradictory to those contained in their an¬ 
swer in the Probate proceedings, what will estop them, if 
the judgment of this Court affirms the lower Court, from 
again having a change of heart and a change of front and 
again repudiating the agreement and asserting and proving, 
if they can, that they are the sole heirs and entitled to the 
whole estate? 

On the other hand, if the principle of estoppel is not ap¬ 
plicable but this Court should reverse the lower Court and 
hold that the agreement has been repudiated and is not now 
binding on the appellees, it would seem certain that the ap¬ 
pellees would then be found in the Probate Court insisting 
upon their assertion made in their answers and on oath in 
Court that they are the sole heirs of the decedent and are 
entitled to the whole estate. 

The determination of the next of kin must be made by 
the Probate Court, D. C. Code 1940, Title 11, Section 504. 
The Probate Court has no power to pass upon the validity 
of the agreement. Judge Proctor in his opinion on Novem¬ 
ber 3,1939, refused to consider the validity of the agreement 
in the Probate proceedings on the ground that that Court 
had no jurisdiction to determine it. Counsel for the appel¬ 
lees then contended that this agreement was binding on the 
Probate Court and that distribution could be made accord¬ 
ing to the agreement. The law was perhaps not as well 
settled then as it is now, but there can be no dispute about 
the proposition now that the Probate Court is a court of 
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limited jurisdiction and has no power to determine the val¬ 
idity of any agreement disposing of the rights to personal 
property. 

Ilolzbierlein v. Grant, 73 App. D. C. 154, 117 Fed. 
2nd—26. 

Jones v. Dunlap, 73 App. D. C. 59; 115 Fed. 2nd— 
689. 

Hawley v. Hawley, 72 App. D. C. 357, 114 Fed. 2nd 
—505. 

If the principle of estoppel does not prevent the appel¬ 
lees from setting up here different facts and making claims 
contradictory to those made in the Probate Court, upon 
what principle will they be estopped in the plenary pro¬ 
ceedings in the Probate Court from again insisting upon 
the facts set out in their answers and demanding a finding 
that they are the sole heirs and that they are entitled to the 
whole estate! 

To permit the appellees to thus change front “would lead 
to endless litigation”. The language of the Supreme Court 
of the United States in Sample v. Barnes, 14 How. 70, 75, 
aptly describes this situation. In this case Sample executed 
bills of exchange in payment for negro slaves in Mississippi* 
He afterwards endorsed these bills of exchange. Subse¬ 
quently he permitted judgment upon them to go by default 
and thereafter gave a forthcoming bond on this judgment 
which the Court said was tantamount to a second confession 
of judgment. Sample thereafter sought to enjoin the collec¬ 
tion of the judgment on the ground that the slaves were in¬ 
troduced into Mississippi in violation of its constitution 
and laws and was founded on no consideration. In discus¬ 
sing the doctrine of estoppel as affected by the foregoing 
facts, the Court said: 

“Upon these grounds solely and independently of the 
original consideration on which the undertaking by 
Sample was founded, and supposing that consideration 
to have been invalid if inquired into at the proper 
time, this appellant must, by his conduct, be regarded 
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as having waived all right of inquiry into that con- 
isideration, nay, rather as having repeatedly admitted 
its validity. To permit him, after so doing, to contra¬ 
dict all that he has repeatedly and formally declared, 
would be to allow him to falsify his solemn acts, to trifle 
with the settled rules of law and the practice of the 
courts, and would lead to endless litigation. We there¬ 
fore order that the decree of the circuit court, dissolving 
the injunction and dismissing the bill in this case, be, 
and the same is hereby, affirmed. 

The cases are almost innumerable holding that litigants 
cannot take inconsistent positions in judicial proceedings. 
In Davis v. Wakelee, 156 U. S. 689, the principle is stated 
as follows: 

“It may be laid down as a general proposition that, 
where a party assumes a certain position in a legal 
proceeding, and succeeds in maintaining that position, 
he may not thereafter, simply because his interest have 
changed, assume a contrary position, especially if it be 
to the prejudice of the party who has acquiesced in the 
position fromerly taken by him.” 

One of the recent cases illustrating this principle is Texas 
Co. v. Gulf Refining Co., 26 F. (2) 394, certiorari denied 278 
U. S. 625. In that case two employees of the Texas Com¬ 
pany, Gray and McAfee, each claimed to be the inventor 
of a patentable device. Gray assigned his rights to the 
Texas Company. McAfee notified the Texas Company that 
he was the inventor, left the employment of the Texas Com¬ 
pany and assigned his invention to the Gulf Refining Com¬ 
pany. Interference proceedings were thereafter had in the 
Patent Office, the Texas Company carrying on the proceed¬ 
ings in behalf of Gray’s claims and the Gulf Refining Com¬ 
pany in behalf of McAfee’s claims. Thus in the litigation 
the Texas Company persistently denied that McAfee had 
made any investigation of the patentable device and based 
its claim on its right to the beneficial ownership of Gray. 
The patent was issude to McAfee and thereafter the Texas 
Company attempted to enforce its claim as beneficial owner 
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because McAfee was in its employ at the time of his investi¬ 
gation and invention. 

In holding the Texas Company estopped from asserting 
such an inconsistent claim, the Court said (p. 397): 

“A party, who in litigation with his adversary has, 
with knowledge of the facts, asserted a particular claim, 
title or right, cannot afterwards assume a position in¬ 
consistent with such claim, to the prejudice of the same 
adversary, who has acted in reliance on such claim being 
as it was previously made; in other words, a party 
who, for the purpose of maintaining his position in 
litigation, has deliberately represented a thing in one 
respect, is estopped to contradict his own representa¬ 
tion by giving the same thing another aspect in litiga¬ 
tion with the same adversary as to the same subject 
matter. Ohio <6 Miss. Ry. Co. v. McCarthy, 96 U. S. 
258; 24 Led 693. Jefferson Standard Life Ins. Co. v. 
McCarthy, 260 F. 593. 

In Norfolk & Southern Railroad Co. v. Chatman, 244 U. S. 
276, a suit for personal injury, Chatman was in charge of 
a carload of horses shipped from some point in Pennsyl¬ 
vania to Norfolk, Virginia. Under a contract with the 
initial carrier, in which the tariff included the transporta¬ 
tion of Chatman with the horses, the car was delivered to 
the Norfolk Southern Railroad Company and afterwards 
derailed and Chatman was hurt. The Norfolk Southern 
Railroad Company filed two defenses, one that the contract 
of the initial carrier released the carrier from liability, and 
two, in the alternative and inconsistently, that the Norfolk 
Southern had no published tariff permitting the transporta¬ 
tion of Chatman with the horses, and therefore he was un¬ 
lawfully upon their property. 

The Supreme Court held that the contract between the 
initial carrier and the shipper made Chatman a “passenger 
for hire” and that therefore the release from liability was 
void as unreasonable. As to the alternative defense, the 
Court said that the Norfolk & Southern had relied upon the 
contract of the initial carrier by which it confessed itself 
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bound, and that therefore, (p. 2S2) ‘‘it will not be heard in 
the Courts to urge the inconsistent defense that its own 
tariff made unlawful this contract on which in the alterna¬ 
tive it relies.” 

Among the many authorities that may be cited to sustain 
the general rule that a litigant cannot take inconsistent 
positions in a judicial proceeding, we might invite attention 
to Lyric Theatre Cory v. Vaughan , 191 S. E. 600, 603 (Va. 
1937). There Weinberg filed an answer denying any owner¬ 
ship on the part of Sheridan in the corporation. After 
proof was introduced on the question of Sheridan’s assign¬ 
able interest in the corporation, Weinberg sought to change 
his position by presenting an amended answer in which he 
set up an alleged hypothecation of Sheridan’s stock to him 
as collateral to secure payment of $5000. due from Sheridan 
to him. The Court denied the motion to file the amended 
answer for the reason that it would violate the rule against 
a litigant assuming inconsistent positions in a judicial pro¬ 
ceeding. In affirming the action of the lower Court, the 
Supreme Court of Appeals said: 

“In Chesapeake <£ Ohio Ry. Co. v. Rison, 99 Va. 18, 31, 
37 S. E. 320, 324, it is said: ‘A party is forbidden to 
I assume successive positions in the course of a suit, or 
iseries of suits, in response to the same fact, or state 
of facts, which are inconsistent with each other and 
mutually contradictory.” * * * 

There is another compelling reason why Weinberg 
should not be permitted to shift his position on a con¬ 
troversial question of fact. This reason is succinctly 
given in Massie v. Firmstone, 134 Va. 450, 462,114 S. E. 
652, 656: ‘No litigant can successfully ask a court or 
jury to believe he has not told the truth. His state¬ 
ments of fact and the necessary inferences therefrom 
are binding upon him * # * (citing cases)\” 

See also Burch v. Grace St. Bldg. Corp. f 191 S. E. 672, 
677 where the Virginia Court quotes Bigelow on Estoppel 
6th Ed. 732, 783 as follows: 
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“If the parties in court were permitted to assume in¬ 
consistent positions in the trial of their causes, the use¬ 
fulness of courts of justice would in most cases be 
paralyzed; the coercive process of the law available only 
between those who consented to its exercise could be set 
at naught by all. But the rights of all men, honest and 
dishonest, are in the keeping of the courts, and consist¬ 
ency of proceeding is therefore required of all those 
who come before them.” 

The foregoing authorities make it indisputable that the 
appellees cannot now take a position inconsistent with their 
sworn answers in the Probate Court. 

(c) In any event, the documentary evidence and the oral 
testimony prove an intentional repudiation of the agree¬ 
ment. 

If the effect of these sworn answers upon the agreement 
theretofore made is to be determined otherwise than upon 
a consideration of the unambiguous answers and the record 
in the probate proceedings, we again insist that the docu¬ 
mentary evidence and the oral testimony prove beyond a 
reasonable doubt that the object of the appellees in filing 
sworn answers asserting claim to the whole estate, was just 
as the answers asserted, to get the whole estate. We will 
therefore, even if it is a work of supererogation, analyze the 
evidence. 


THE DOCUMENTARY EVIDENCE. 

The agreement of June 25, 1939, was made in pursuance 
to the letter of the administrator to the appellees of June 1, 
1939 (Appellant’s App. 39), advising them that at their 
request he had gotten in touch with Mrs. Ernest who was 
not willing to make any settlement unless her relationship 
to the decedent was recognized, but that they would settle 
the matter if the appellees “would admit in writing Mrs. 
Ernest’s and her brother’s relationship to the decendent’’ 
as aunt and uncle. At the time of making the contract there 
had been filed in the Probate Court the petition for the 
determination of the heirs. 
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The consideration of the agreement is payment of $1.00 
and “so as to avoid litigation and the necessity of referring 
the matter to a Master in Chancery and the submission of 
more direct evidence than is herein stated and certified to”. 

The first provision of the agreement is that the relation¬ 
ship of the appellants is admitted to be that of aunt and 
uncle, respectively, of the decedent. 

The second provision is that the administrator “dis- 
tribhte said estate (all being personalty) in accordance 
with the laws of the District of Columbia”. 

The third provision is that of the net estate available for 
distribution, one-third be paid to the appellants and two- 
thirds to the appellees. 

The Braun letter (Appellant’s App. 34) July 10, 1939 
after the administrator had sent to the appellees a proposed 
answer admitting the relationship as set out in the petition 
and in accordance with the agreement in writing, shows 
a distinct change of heart on the part of this appellee and 
repudiates the agreement in writing certifying to the rela¬ 
tionship, and denies that the decedent, William Henry 
Klein, was the son of Mrs. Wueger, and notifies the adminis¬ 
trator that the only papers he will sign “must be to the 
effect that Mr. Klein was my real uncle and I am his nephew 
and William Henry Klein, Jr., was my first cousin”. 

The administrator’s letter (Appellant’s App. 35) in re¬ 
sponse to this letter, advised the appellee that the answer 
suggested by him was in accordance with the agreement in 
writing; that they were fully protected and there would be 
delivered to the appellees “what you have agreed to take”. 
There was no reply to this and no further contact between 
the administrator and the appellees who then employed Mr. 
Keubeck as counsel. The employment of counsel who would 
and did file an answer at once putting in issue the kinship 
and asserting a claim to the whole estate, was a clear repu¬ 
diation of the consideration of the agreement, to wit, “to 
avoid litigation” and the condition of the agreement, to wit, 
the admission that the appellants are the “aunt and uncle 
respectively of the decedent” as certified in the agreement. 
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THE ORAL TESTIMONY. 

The testimony of Mr. Neubeck (Appellant’s App. 25-26), 
admitted over the protest of the counsel for the appellants, 
discloses that he advised the appellees not to sign the 
answers admitting the kinship of the appellants to the de¬ 
cedent because “their own investigation and my investiga¬ 
tion convince me that there was serious doubt that they 
were”. The Court inquired if they could not have filed 
the answer admitting this relationship on information and 
belief. Mr. Neubeck replied (Appellant’s App. 26) “it 
was not on information and belief as 1 recall it”. 

Later Mr. Neubeck read into the record (Appellant’s 
App. 28) the jurat upon which he relied and it is identical 
with the jurat in the answer prepared by the administrator. 
This would seem to make it certain that the failure to sign 
the answer admitting the relationship was not because such 
a relationship was not admitted on information and belief. 
At anv rate, instead of contradicting everv averment of the 
agreement bv the answer, thev could have at least amended 
it by specifically alleging in the body of the answer that it 
was on information and belief. On the contrary, the answers 
were drawn to assert claim to the entire estate as shown 
on their face. 

In response to a query by the Court (Appellant’s App. 
29) if the answer did not itself repudiate the agreement, 
Mr. Neubeck said “No, your Honor, no more than a caveat 
to a will would”, whatever that means. 

That the answers -were intended to repudiate the agree¬ 
ment sued upon is emphasized and concluded by the fact 
that the appellees without exception asserted on the witness 
stand that they are the only heirs at law of the decedent. 
Mr. Earnest, counsel for the appellees, in response to a 
question by the Court as to whether or not the appellees 
were claiming to be the sole owners of the estate, said 
(Appellant’s App. 29) that while they were asking for 
only two-thirds of the estate “I think we are entitled to all 
of it. * * * I think it could be demonstrated.” 


22 


Mrs. Hedrick, one of the appellees, said that she author¬ 
ized Mr. Xeubeck (Appellant’s App. 30), to say that the 
appellees were the sole heirs, and that there were no other 
relations, but that she did not authorize him to contend 
for the whole estate. Mrs. Scriba, another appellee, said 
(Appellant’s App. 31): “ # * * we would not sign it be¬ 
cause we don’t know Mr. Wueger and Mrs. Ernest, because 
niv father always told us there were no relations whatso¬ 
ever to Kleins—no relations, because my father was Henry 
Klein’s uncle, the only uncle.” 

Appellee Hedrick testified that she did not know of the 
existence of Mrs. Ernest who lives about four blocks from 
her. iMrs. Scriba testified that she had heard her family 
talk about the appellants but she had never seen them, but 
her family said that they were no relation. (Appellant’s 
App. 31). 

Further conclusive proof that the answer was designed 
to contest the kinship and assert claim to the whole estate 
is that Mr. Neubeek had before him the agreement when he 
drew the answer (Appellant’s App. 26). He never got 
in touch with the administrator who drew the agreement 
and who prepared an answer in accordance with the agree¬ 
ments (Appellant’s App. 30-44). After he had filed the 
answer on August 5, 1939, the administrator wrote him on 
August 7,1939, inquiring as follows: 

“Am wondering if you are fully acquainted with the 
status of matters, as the answers filed are in direct con¬ 
flict with the written provisions of an agreement en¬ 
tered into between the parties after the filing of the 
plenary proceedings petition, which agreement I have, 
to the best of my ability, been trying to make effective, 
so as to protect the distribution as well as the rights 
of all the parties under the provisions thereof. I will 
be in my Washington office Wednesday and probably 
Thursday this week and will phone you. Seems to me 
we should have a conference, as I am at a lost to under¬ 
stand the reasons for the newly developed situation.” 
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Despite the administrator’s suggestion that his answer 
repudiated the agreement and invited him to a conference 
to discuss the matter, Mr. Neubeck never replied to the 
letter and never saw' the administrator. Why not? The 
answer is obvious, because he had determined to contest 
for the whole estate. This is buttressed by the fact that 
Mr. Neubeck never made any claim or demand upon the 
administrator to distribute in accordance with the terms 
of the contract. This remained to be done by Mr. Gardiner 
after he w'as employed September 26, 1939, and the answers 
on both sides had been filed, the fight w’as on and in the 
words of Judge McDuffie, it was then “too late”. 

Further light w*as shed upon Mr. Neubeck’s attitude in 
the matter when he w*as interrogated as to what distinction 
he drew between an agreement made in w'riting and an 
agreement made under oath. Over the objection of counsel 
for the appellees he was required to answer, and replied as 
follows (Appellant’s App. 27): 

“Here w'as a statement made in w’riting for the purpose 
of an agreement. A statement under oath is quite a 
different thing.” 

Mr. Neubeck further testified that he w'as not going to 
have his clients admit under oath this relationship. The 
following colloquy then occurred as to the allegation in the 
answer filed by the appellants that they w'ere the sole heirs 
at law r and next of kin and thus entitled to the estate in 
equal shares (Appellant’s App. 28): 

Q. “You had no compunctions about having them 
sw’ear to that. 

A. “No, sir, to swear to it upon information and be¬ 
lief.” 

Mrs. Dunn, appellee, testified to signing the agreement 
w’hich admitted and certified to the appellants’ relationship 
of uncle and aunt to the decedent. In response to the inquiry 
as to whether she drew’ a distinction between saying in 
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writing that the appellants were uncle and aunt of the de¬ 
cedent and swearing to such writing, she simply replied 
(Appellant’s App. 33): Answer: “Well, we did not 
swear to it’’. Being again interrogated as to whether she 
drew a distinction between admitting in writing this rela¬ 
tionship and swearing to it, she replied. 

A. “I don't believe in swearing to something false. 

Q. But you do not mind writing false? 

A. Well, we compromised.” 

Thus we have all the appellees at the trial and Mr. 
Earnest, one of their counsel, asserting that the appellees 
are the sole heirs of the decedent. It was and is the position 
of the appellees and their counsel that when they admitted 
in writing the relationship, they complied with the condition 
precedent of the agreement and thereafter were at liberty 
to deny under oath in the answer and under oath on the 
witness stand this relationship as well as the method of 
distribution provided in the agreement without repudiating 
the agreement. Mr. Xeubeck naively testified (Appellant’s 
App. 26-27) that the contract did not require the admission 
to be under oath. 

The record clearly discloses the reason for this incon¬ 
sistent change and for the attempt to abandon the repudia¬ 
tion! of the agreement contained in their sworn answers. 
After all the parties had answered in the Probate Court 
and the uncle and aunt claimants and the cousin claimants 
asserted claim to the whole estate, and claimed to be next 
of kin, and when the administrator had given notice before 
the Court to appoint a special master or impanel a jury to 
determine the heirs, Mr. Gardiner was employed on Septem¬ 
ber 26, 1939. He at once abandoned the answer and de¬ 
manded a distribution according to the contract. It ap¬ 
pears in the evidence that he had represented the decedent’s 
father’s estate and had gotten the decedent to execute cer¬ 
tain papers which the appellee, Mrs. Ernest, had en- 
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deavored to get the decedent to execute (Appellant’s App. 
.*11-32). In the trial while Mr. Earnest still contended that 
it could be proven that the appellees were entitled to the 
whole estate as sole heirs, Mr. Gardiner wanted to keep 
entirely away from that question, as shown by the follow¬ 
ing (Appellant’s App. 32). 

“Mr. Gardiner: I do not believe there is any question 
about who is the relation or is not. I think that has 
been gone into improperly. I tried to stop it today. 
The only question here is dealing with the repudiation 
of the contract. 

Mr. Brownley: Whether or not the papers filed amount 
to a repudiation of the contract.” 

When therefore, Mr. Gardiner was brought in the case, 
knowing the family history and at least having reason to 
believe that the appellants were the uncle and aunt of the 
decedent, he at once endeavored to revive the repudiated 
contract and have the Probate Court distribute the estate 
in accordance therewith. 

Mr. Earnest, in his opening statement, asserted and 
later on the Court seemed to have given some credence to 
it, that the answer proposed by the administrator, despite 
the agreement, would have resulted in uncle and aunt’s 
taking everything. Mr. Earnest read from the proposed 
answer as follows (Appellant’s App. 24): 

“Havingfully answered the petition, these respondents 
consent to the distribution of the estate in accordance 
with the laws and statutes of the District of Columbia.” 
(Italics supplied) 

and then said: 

“So, having admitted that this alleged aunt and uncle 
are, in fact, the aunt and uncle, then, under this distri¬ 
bution, my clients take nothing and the aunt and uncle 
take everything, and so by filing the answer which he 
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prepared in court, they have admitted themselves out 
of court.” 

The consent in the proposed answer quoted by Mr. 
Earnest, is in exact accordance with, and in practically 
identical terms of the provisions of the agreement. The 
agreement provides as follows (Appellant’s App. 6): 

“2nd. That Edwin H. Brownley, as Administrator of the 
Estate of William ITenry Klein, deceased, distribute 
said estate (all being personalty) in accordance with 
the laics of the District of Columbia , and, that of the 
net estate available for distribution one-third be paid 
to Rosina .Ernest and Charles L. Wueger, to be equally 
divided between them, and, as to the remaining two- 
thirds of said Estate, same be paid over to the said 
Edward A. Fulir, Anna E. Scriba, Emma M. Dunn, 
Henrietta Hedrick, Bertha Dorn and John A. Braun, 
in equal proportion.” (Italics supplied) 

Further than this, as hereinbefore pointed out, the Pro¬ 
bate Court had no jurisdiction to distribute other than in ac¬ 
cordance with the laws of the District of Columbia. The 
contract and the good faith of the administrator, were the 
protection which all of the parties to the contract had. The 
evidence is convincing too that the appellees knew as he had 
assured them in writing, that the administrator had every 
purpose to protect the contract and turn over to them two- 
thirds of the estate when the Probate ordered distribution 
in accordance with the laws of the District of Columbia. 

Finally, nothing more clearly shows that there w T as a 
repudiation of the agreement by the appellees and an inten¬ 
tion not to be bound by it than the findings of the Court 
below (Finding No. 17), Appellant’s Appendix 22, wholly 
irreconcilable with the conclusions of law. This finding is 
to the effect that the appellees refused to sign an answer 
making the admissions made in the agreement “because 
they did not want to admit under oath the relationship * * • 
which had already been made in writing * # * and because 
they were not willing to consent to the distribution of the 
decedent’s estate in accordance with the laws of the Dis¬ 
trict of Columbia”. 
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The assigned reasons for the failure to sign an answer 
consonant with the agreement does not even give a fair 
excuse for the appellees’ refusal to admit under oath what 
they had declared and certified to in the agreement. How¬ 
ever, this unusual distinction made between writing falsely 
and swearing falsely, could not justify them in contradict¬ 
ing their written agreement, both in the answer filed and 
upon the witness stand. 

Further the agreement provided for distribution by the 
administrator in accordance with the laws of the District 
of Columbia. Yet the Court finds that they were unwilling 
to consent in Court to such distribution as the agreement 
provides. What clearer repudiation could be established? 

n. 

The appellees, having repudiated the agreement, it was 
no longer binding upon the appellants. 

The Court below pointed out (Appellant’s App. 46) 
that the appellees first denied the agreement. The law is 
well settled that where one party refuses to perform or re¬ 
pudiates his contract and refuses to be longer bound 
thereby, the other party is excused from further perform¬ 
ance on his part. The law is thus stated in 18 Amer. Jur- 
Sec. 382, as follows: 

“If one party refuses to perform, the other party is 
not obliged by his promise, and non-performance in 
such event does not render such other party liable in 
damages * * *. 

Where one party repudiates in advance his obligations 
under the contract and refuses to be longer bound 
thereby, communicating such repudiation to the other 
party, the latter party is excused from further per¬ 
formance on his part.” 

The text is fully supported by the following cases: 

Central Trust Co. v. Chicago Auditorium, 240 U. S. 

581; 60 L. ed. 811. 

The Eliza Lines, 199 U. S. 119. 

Roehm v. Horst, 178 U. S. 1. 
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CONCLUSION. 

The judgment of the Court below is clearly erroneous and 
should be reversed. 


Leslie C. Garnett, 

Samuel F. Beach, 

Attorneys for the Appellants. 
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United States Court of Appeals 

for the District of Columbia 


No. 8158. 

lanche W. V/ueger, Administratrix of the Instate of 
harles L* V/ueger x deceased, and William Saxon, Ad- 
.inistrator of the Estate of Rosina Ernest, deceased, 
ppellants. 

v. 

JOHN A. BRAUN, ANNA E. FUHR SCRIBA, EMMA 
M. FUHR DUNN, ET AL., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANTS. 


1 Complaint for Declaratory Relief 

{Contract for Distribution of Estate) 

1. On or about May 25,1938, defendant Edwin H. Brown¬ 
ley, as attorney for plaintiffs, filed a petition for Letters 
of Administration upon the Estate of William Henry Klein, 
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deceased, who died in the District of Columbia April 27, 

» 1938, being Administration No. 53427 in this Court. 

2 2. Said petition alleges that plaintiffs are all 

i adults, are cousins of said decedent, and are his only 
heirs at law and next of kin; in accordance with the pray¬ 
ers thereof and upon the consent of plaintiffs an order was 
entered by this Court in said administration proceeding 
on or about May 26, 1938, appointing defendant Edwin H. 
Brownley as Administrator; and said defendant is now the 
duly appointed, qualified, and acting Administrator of the 
estate of said decedent. 

3. Subsequent to defendant Edwin H. Brownley’s ap¬ 
pointment as Administrator as aforesaid plaintiffs w’ere 
advised by him that the defendants Charles L. Wueger and 
Rofcsina Wueger Ernest claimed to be the uncle and aunt 
respectively, though of the half blood, of said decedent, 
and his sole heirs at law and next of kin, which claim if 
established would entitle them to the entire estate of said 
decedent and to the exclusion of plaintiffs; various negotia¬ 
tions were had by and between plaintiffs and defendants 
with a view of effecting an amicable distribution of the 
estate of said decedent; and on or about June 25, 1939, an 
agreement was duly entered into by and between plaintiffs 
and defendants Charles L. Wueger and Rosina Wueger 
Ernest, which provides that plaintiffs shall receive two- 
thirds of the net estate of said decedent available for dis¬ 
tribution, in equal proportion, and defendants Charles L. 
Wueger and Rosina Wueger Ernest shall receive the re¬ 
maining one-third, in equal proportion. 

4. At the time of the execution of said agreement plain¬ 
tiffs and defendants Charles L. Wueger and Rosina Wueger 
Ernest collectively constituted, and now~ collectively con¬ 
stitute, all of the parties claiming to be heirs at law and 
next of kin of said decedent; that Edwin H. Brownlev as 
Administrator as aforesaid had, and now has, in his pos¬ 
session in the District of Columbia the sum of, to-wit, Eleven 

Thousand Two Hundred Fiftv-Two Dollars and Sixtv- 

•» •> 
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Eight Cents ($11,252.68) in cash, as shown by his 
3 account filed in said administration proceeding on or 
about June 6, 1939; that no claims of creditors had 
been filed, nor have any been filed now, and that the entire 
estate of said decedent was then and is now available for 
distribution, less proper cost of administration and pay¬ 
ment of any inheritance taxes due to the District of Colum¬ 
bia. 

5. Notwithstanding the agreement providing for distribu¬ 
tion of the estate of said decedent, duly entered into by all 
of the parties claiming to be heirs at law and next of kin 
of said decedent, defendant Edwin H. Brownley failed and 
neglected to file said agreement in said administration pro¬ 
ceeding and to make distribution to the parties in interest 
in accordance with the terms and provisions thereof; that 
formal demand was made upon defendant Edwin H. Brown¬ 
ley by plaintiffs to file said agreement in said administra¬ 
tion proceeding, and to effect distribution in accordance 
with the terms and provisions thereof, but he declined and 
refused so to do; and on or about October 16, 1939, in re¬ 
sponse to a request made to the Court by plaintiffs, de¬ 
fendant Edwin H. Brownlev, filed said agreement in said 
administration proceeding, a copy of which is attached 
hereto, marked “Plaintiff’s Exhibit A”, and prayed to be 
taken and considered as a part hereof. 

6. Plaintiffs further aver that defendant Edwin H. 
Brownlev still declines and refuses to effect a distribution 
of the estate of said decedent in accordance with the terms 
and provisions of said agreement; and that defendants 
Charles L. Wueger and Bosina Wueger Ernest have at¬ 
tempted, through their course of action in said administra¬ 
tion proceeding, to repudiate or rescind said agreement, and 
are now claiming to be the sole heirs at law and next of kin 
of said decedent, and therefore entitled to the entire estate 
of said decedent, to the exclusion of plaintiffs, and in vio¬ 
lation of the terms and provisions of said agreement. 

Wherefore, plaintiffs demand that the Court ad¬ 
judge. 
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1. That plaintiffs under the terms and provisions of the 
agreement of June 25, 1939, hereinabove described, are en¬ 
titled to two-thirds of the net estate of William Henry 
Klein, deceased, available for distribution after payment of 
proper administration costs and payment of any inheri¬ 
tance tax due to the District of Columbia. 

2. That distribution of the estate of said decedent be 
made to plaintiffs in accordance with the terms and pro¬ 
visions of said agreement hereinabove described. 

3. That plaintiffs have judgment against the defendants 
for costs. 

4. For such other and further relief as to the Court seems 
just and proper. 

GARDINER, EARNEST & GARDINER, 

By W. GWYNN GARDINER, 

JAMES M. EARNEST, 

Woodward Building, 

Washington, D. C. 

FRANCIS L. NEUBECK, 

National Press Building, 

Washington, D. C. 

i Attorneys for Plaintiffs. 

5 Plaintiff’s Exhibit A 

This Agreement, made this 25th day of June, 1939, by and 
between Rosina Ernest of Baltimore, Maryland, and Charles 
L. Wueger, of Philadelphia, Pa., parties of the first part, 
and, Edward A. Fuhr, Anne E. Scriba, Emma M. Dunn, 
Henrietta Hedrick and Bertha Dora, and John A. Braun 
all of Baltimore, Maryland, parties of the second part. 

Whereas, William Henry Klein, a retired United States 
Army Sergeant, died on the twenty-seventh day of April, 
1938, at United States Soldier’s Home, in Washington, D. 
C., and, 

Whereas, Edwin H. Brownley, of Baltimore and Wash¬ 
ington, was appointed, by the District Probate Court, on 
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the 31st day of May, 1938, Administrator of the Estate of 
the said William Henry Klein, deceased, and, 

Whereas, the above named persons claim relationship to 
the decedent as follows, Rosina Ernest and Charles L. 
Wueger, though of the half blood, as the Aunt and Uncle 
respectively of the decedent, and, the said Edward A. Fuhr, 
Anna E. Scriba, Emma M. Dunn, Henrietta Hedrick and 
Bertha Dorn, and John A. Braun as first cousins of the 
decedent, and, 

Whereas, said claims of relationship are based upon the 
following facts within the personal knowledge of the parties 
hereto and other facts not within their personal knowledge 
but by them believed to be true, that is to say, that Rosina 
Wueger was the mother of the said Rosina Ernest and the 
said Charles L. Wueger by her second marriage to one 
John Martin Wueger and, that the said Rosina Wueger was 
the mother of William Henry Klein, Sr., the father of the 
decedent, by her first marriage to one J. David Klein, and, 
that the said Rosina Wueger’s maiden name was Rosina 
Weyler, sometimes spelled Wyler, and, that the said Ed¬ 
ward A. Fuhr, Anna E. Scriba, Emma M. Dunn, Henrietta 
Hedrick and Bertha Dorn, are the children of Henry Fuhr, 
the brother of Lizzie Klein, the wife of the father of 
6 the decedent, and, the said John A. Braun is the son 
of Katherine Braun, the sister of Lizzie Klein, the 
wife of the father of the decedent, and, 

Whereas, said parties are all adults and certify, that 
there are no other living relations to the decedent and no 
other next of kin. 

Now therefore, in consideration of the sum of One ($1.00) 
Dollar in hand paid, one to the other, and so as to avoid 
litigation, and the necessity of referring the matter to a 
Master in Chancery and the submission of more direct evi¬ 
dence than is herein stated and certified to, it is agreed: 

1st. That the relationship of Rosina Ernest and Charles 
L. Wueger, though of the half blood, is hereby admitted, 
to be that of Aunt and Uncle, respectively, of the decedent. 




2nd. That Edwin H. Brownley, as Administrator of the 
Estate of William Henry Klein, deceased, distribute said 
estate (all being personalty) in accordance with the laws 
of the District of Columbia, and, that of the net estate avail¬ 
able for distribution one-third be paid to Rosina Ernest 
and Charles L. Wueger, to be equally divided between them, 
and, as to the remaining two-thirds, of said Estate, same 
be paid over to the said Edward A. Fuhr, Anna E. Scriba, 
Emma M. Dunn, Henrietta Hedrick, Bertha Dorn and John 
A. Braun, in equal proportion. 

3rd. And upon payment of same, the parties hereto, agree 
to execute releases unto Edwin H. Brownley, individually 
and as Administrator, declaring themselves and each of 
them, fully paid and satisfied. 

4th. Said parties of the second part, further agree, to 
severally execute in writing a paper renouncing and waiving 
all claims to any of said Estate or any right of distribution 
therein, save and except, as to the amount to be paid them 
under this agreement. 

7 5th. It is further agreed, that Edwin H. Brownley, 

shall retain ten per cent of the net estate, as a fee, 
for legal services rendered the parties hereto. 

As witness our hands and seals, the day and year first 
hereinbefore written. 

Witness: 


Charles H. Ernest (Signed) Rosina Wueger Ernest (Seal) 

As to C. L. W.: D. D. Grown “ Charles L. Wueger (Seal) 

Emma E. Braun “ John A. Braun (Seal) 

Louise C. Gill “ Anna E. Fuhr Scriba (Seal) 

Katherine A. Dunn “ Emma M. Fuhr Dunn (Seal) 

George L. Dumser “ Henrietta Fuhr Hedrick (Seal) 

Anna E. Fuhr “ Edward A. Fuhr (Seal) 

John C. Dorn * * Bertha Fuhr Dorn (Seal) 





7 


15 Answer of the Defendant Edwin II. Brownley , In¬ 
dividually and as Administrator of the Estate of Wil¬ 
liam Henry Klein , Deceased. 

First Defense 

The complaint fails to state a claim against this defen¬ 
dant individually or as administrator of the estate of Wil¬ 
liam Henry Klein, deceased, upon which relief can be 
granted. 

Second Defense 

The estate of William Henry Klein, deceased, is now be¬ 
ing administered in the Probate Court of the District of 
Columbia upon plenary proceedings, and assuming that the 
agreement of June 25, 1939, is valid between the parties 
thereto, this Court is without jurisdiction to enter a judg¬ 
ment against this defendant or to direct distribution of the 
said estate without an affirmative finding by the Probate 
Court as to who are the next of kin of the decedent and un¬ 
der the laws of the District of Columbia entitled to dis¬ 
tribution. 

Third Defense 

Assuming the agreement of June 25, 1939, declared upon 
herein is valid between the parties thereto, and that the 
admissions of the parties therein as to the relation- 

16 ship to the decedent are bind mg upon said parties, 
this Court is without jurisdiction to order a distribu¬ 
tion of the estate of the decedent in accordance with the 
terms of said agreement without further proof after order 
of publication or otherwise, that there are no other rela¬ 
tives or next of kin of the decedent with an equal or nearer 
degree of kinship. 

Fourth Defense 

The Probate Court of the District of Columbia, on June 7, 
1939, ordered plenary proceedings to be held to determine 
the heirs at law or next of kin of the said decedent, and 
has sole jurisdiction to direct this defendant to distribute 
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the estate of the said decedent in his hands as administra¬ 
tor. 

Fifth Defense 


That on June G, 1939, this defendant, as: administrator of 
the estate of William Henry Klein, deceased, filed in the 
Probate Court a petition for plenary proceedings to deter¬ 
mine the heirs and next of kin of the said decedent, and on 
June 7,1939, the said Probate Court passed an order direct¬ 
ing that plenary proceedings be taken upon said petition in 
accordance with the laws of the District of Columbia; that 
subsequent to the said order the agreement of June 25,1939, 
herein declared on, was entered into between the parties 
thereto, certifying the relationship of said parties to the said 
decedent: that thereafter this defendant prepared and sub¬ 
mitted to all of the said parties answers to be sworn to by 
them and to be filed in said plenary proceedings, admitting 
the relationship of the parties as set out in the petition for 
plenary proceedings and averring that there were no other 
heirs or next of kin, and further consenting to a distribu¬ 
tion of the estate in accordance with the laws of the District 
of Columbia, a copy of the form of said answer is herewith 
filed ias Exhibit A and is prayed to be read as a part hereof, 
which answer the plaintiffs herein refused to sign, and 
thereafter on July 27, 1939, and on August 5, 1939, the 
plaintiffs herein filed their sworn answers to the petition 
for plenary proceedings denying the admitted relationship 
of the alleged uncle and aunt, as set out in said 
17 1 agreement of June 23, 1939, and asserting a claim 
to the entire estate of the decedent; that thereafter 
on the 23rd day of August, 1939, the other defendants here¬ 
in, the alleged uncle and aunt of the said decedent, filed 
their answers alleging that they were the sole heirs and next 
of kin of the decedent and entitled to the entire estate, all 
of which fully appears in the plenary proceedings and rec¬ 
ord in the Probate Court of the District of Columbia in No. 
53427. 
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Sixth Defense 

The defendant admits the allegations o-f paragraphs 1, 2 
and 3 of the complaint. 

Seventh Defense 

The defendant admits the allegations of paragraph 4 of 
the complaint, but says that while there are no parties other 
than those mentioned in the said paragraph who are now 
claiming a relationship to the decedent, no proof lias been 
offered in the Probate Court or other evidence under oath 
that there are not any other relations of equal or nearer de¬ 
gree than the parties mentioned in said paragraph, and this 
defendant says that, as administrator of the estate of Wil¬ 
liam Henry Klein, deceased, he should not be bound by any 
admissions on the part of the plaintiffs and defendants in 
this case without proof or evidence under oath after proper 
legal notice or order of publication in the Probate Court. 

Eighth Defense 

This defendant admits the allegations of paragraph 5 of 
the complaint. 

Ninth Defense 

This defendant admits the allegations of paragraph 6, 
except as to the allegation 1 ‘that defendants Charles L. 
Wueger and Rosina Wueger Ernest have attempted, 
through their course of action in said administration pro¬ 
ceedings to repudiate and rescind said agreement’’ 
18 this defendant says that the sworn answers of the 
plaintiffs herein to the petition for plenary proceed¬ 
ings denying the relationship of the said Charles L. Wue¬ 
ger and Rosina Wueger Ernest to the decedent claiming 
the wdiole estate, and employing counsel to litigate the dis¬ 
tribution of the estate, were first made by the plaintiffs in 
the cause, notwithstanding their agreement of June 25,1939. 

WHEREFORE, this defendant prays that the complaint 
be dismissed as to him, individually and as administrator 
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of the said estate, and that he recover his costs in this be¬ 
half expended. 

EDWIN H. BROWNLEY, 

Individually and as Administrator of 
the Estate of William Henry Klein , 
deceased. 

EDWIN H. BROWNLEY, 

331 Tower Building, 

Washington, D. C. 

Attorney for Edwin H. Broivnley, 
i Individually and as Administrator of the 
Estate of William Henry Klein , deceased. 

Receipt of copy of foregoing acknowledge this 10th day 
of Mar. 1940. 

1 JAMES M. EARNEST. 

19 Exhibit A 

In the District Court of the United States 
for the District of Columbia 

Holding a Probate Court 

Administration No. 53427 
Docket No. 

In re: Estate of William Henry Klein, Deceased. 

Now comes John A. Braun, Edward A. Fulir, Anna E. 
Scriba, Emma M. Dunn, Henrietta Hedrick and Bertha 
Down, all adults, and residents of Baltimore City, State of 
Maryland, and by way of answer to the petition of Edwin 
H. Brownley, Administrator of the Estate of William Henry 
Klein, deceased, to the petition of said Administrator, for 
Plenary Proceedings to determine the next of kin, says: 

1st. They admit the allegations of said petition and par¬ 
ticularly the allegations of the relationship of all the parties 
mentioned in said petition, to said decedent. 
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2nd. Further answering said petition these respondents 
say, there are no living relatives or next of kin of said de¬ 
cedent other than the parties mentioned in said petition. 

Having fully answered said petition, these respondents 
consent to distribution of said estate in accordance with the 
Laws and Statues of the District of Columbia 

And as in duty, etc. 

20 State of Maryland, Baltimore City, to wit: 

Before me, a Notary Public of the State of Maryland, in 
and for Baltimore City, aforesaid, personally appeared the 
undersigned, John A. Braun, Edward A. Fuhr, Anna E. 
Scriba, Emma M. Dunn, Henrietta Hendrick and Bertha 
Down, and each of them made oath in due form of law that 
they had each read the foregoing and annexed answer to 
the petition of Edwin H. Brownley, Administrator of the 
Estate of William Henry Klein, deceased, for Plenary Pro¬ 
ceedings to determine next of kin, by them subscribed, and, 
that they know the contents thereof; that the facts therein 
stated of their eprsonal knowledge are true, and those 
stated upon information and belief, they believe the same 
to be true. 

Subscribed and sworn to, before me, this - day of 

July, 1939. 


Notary Public. 

8 Joint and Separate Answers of Charles L. Wueger 

and Rosina Wueger Ernest 

First Defense 

The complaint fails to state a claim against the defend¬ 
ants, or either of them, upon which relief can be granted. 

Second Defense 

In the absence of a finding by the Probate Court of the 
heirs or next of kin of the decedent, this Court is without 
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jurisdiction to declare the plaintiffs entitled to two-thirds 
of the net estate of William Henry Klein, deceased. 

Third Defense 

Plenary proceedings are pending in the Probate Court 
to determine who are the heirs and next of kin of the de¬ 
cedent, and that Court has sole jurisdiction to order distri¬ 
bution of the estate of the decedent. 

Fourth Defense 

In the absence of a final determination in the plenary pro- 
1 ceedings by the Probate Court of who are the heirs 
9 and next of kin of the decedent, this Court cannot 
award judgment against the administrator or these 
defendants. 

Fifth Defense 

The plaintiffs filed in the plenary proceedings in the Pro¬ 
bate Court sworn answers, copies of which are attached 
hereto and prayed to be read as a part of this answer, jointly 
and severally repudiating and rescinding the agreement 
sued upon here and alleging and contending that the plain¬ 
tiffs herein were the sole heirs and next of kin of the de¬ 
cedent, William Henry Klein, deceased, and claiming the 
entire estate of the said decedent. 

Sixth Defense 

The said agreement declared on here was entered into by 
these defendants upon the condition precedent that the 
plaintiffs herein should admit these defendants were respec¬ 
tively the uncle and aunt of the decedent, William Henry 
Klein, deceased, and upon the condition that there should be 
no litigation over the said estate, and the said plaintiffs by 
employing counsel and filing their sworn answers in the 
said plenary proceedings denying the relationship of these 
defendants to the decedent and asserting the plaintiffs’ 
right to the entire estate violated the condition precedent 
upon which the agreement was based and destroyed the 
consideration therefor. 
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Seventh Defense 

1, 2 and 3. The defendants admit the allegations of par¬ 
agraphs 1,2 and 3 of the complaint. 

4. These defendants admit that so far as they are advised 
they are the only heirs and next of kin of the decedent, and 
that they have no information as to who, other than the 
plaintiffs herein, may claim to be the heirs of the said de¬ 
cedent. 

5. The defendants admit the allegations of paragraph 5 
of the complaint. 

6. The defendants admit the allegations of paragraph C 

of the complaint to the extent that the defendant Ed- 
10 win H. Brownley has not made distribution of the 
estate of the decedent in accordance with the terms 
and provisions of the said agreement; the defendants deny 
all other allegations therein and say that at the time the 
said agreement was entered into there was pending in the 
Probate Court a petition for plenary proceedings to deter¬ 
mine the next of kin of the said decedent; that subsequent 
to the execution of the said agreement the plaintiffs, on July 
27th and August 5, 1939, filed the answers to the petition 
for plenary proceedings set out in the fifth defense herein, 
denying the relationship of these defendants to the said de¬ 
cedent and averring that the plaintiffs “are the sole heirs 
at law and next of kin and thus entitled to said estate in 
equal shares”; that said answers were in direct violation 
of the terms of the said agreement, of the condition prece¬ 
dent upon which it was based, and of itself destroyed the 
consideration therein expressed to avoid litigation, in that 
by the terms of the agreement the claimed relationship of 
the instant defendants was certified to and was “hereby ad¬ 
mitted”; that after the filing of these answers these defen¬ 
dants employed counsel, treated the agreement as repu¬ 
diated and rescinded and the consideration therefor de¬ 
stroyed, and then elected to stand on their rights as sole 
heirs and next of kin of the decedent, and accordingly, on 
the 23rd day of August, 1939, filed their answers as referred 
to in paragraph 6 of the complaint. 
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WHEREFORE, the defendants pray the Court that it be 
adjudged that the agreement herein declared upon is re¬ 
scinded and is null, void and of no effect, and that the com¬ 
plaint herein be dismissed and these defendants recover of 
the plaintiffs their costs in this behalf expended. 

I LESLIE C. GARNETT, 

SAMUEL F. BEACH, 

331 Tower Building, 

Washington, D. C., 

Attorneys for defendants Charles L. 
Wueger and Rosina Wueger Ernest. 

Receipt of copy of foregoing acknowledge this 19th day 
of Mar. 1940. 

JAMES M. EARNEST. 

11 i Answer of John A. Braun, to Petition for 

Plenary Proceedings. 

Comes now, respondent John A. Braun, and in answer to 
the petition of the administrator for plenary proceedings to 
determine next of kin, respectfully states: 

1. He admits that said petitioner, Edwin H. Brownley, is 
the duly appointed and qualified administrator of the estate 
of William Henry Klein, deceased. 

2. He admits the averments of Paragraph 2 of said peti¬ 
tion. 

3. He admits that he and Edward A. Fuhr, Anna E. 
Scriba, Emma M. Dunn, Henrietta Hendrick and Bertha 
Dorn, five of the other respondents named in said petition, 
claim as next of kin the entire estate of said William Henry 
Klein, deceased. He admits, upon information and belief, 
that said administrator may have been advised of certain 
claims of Rosina Ernest and Charles L. Wueger, but this 
respondent, upon information and belief, denies that said 
decedent, William Henry Klein, was the nephew of either 
of said claimants. This respondent further avers that he 
knows of no other claimants to said estate, that he and said 
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Edward A. Fuhr, Anna E. Scriba, Emma M. Dunn, Hen¬ 
rietta Hendrick and Bertha Dorn are first cousins of said 
decedent, and as such, as they are advised and believe, are 
the sole next of kin of said decedent, William Henry Klein. 

4. This respondent admits that at the time petitioner re¬ 
quested letters of administration and when he qualified as 
administrator, said petitioner believed that this respondent 
and said Edward A. Fuhr, Anna E. Scriba, Emma M. Dunn, 
Henrietta Hendrick and Bertha Dorn were the sole heirs 
at law and next of kin of said decedent. He avers that he 
is the only child of Katherine Braun, who was the sister of 

Elizabeth Klein, the mother of said decedent, and 
12 that said Edward A. Fuhr, Anna E. Scriba, Emma 
M. Dunn, Henrietta Hendrick and Bertha Dorn are 
the onlv children of Henrv Fuhr, who was the brother of 
said Elizabeth Klein, the mother of said decedent. 

With respect of the alleged claims of Rosina Ernest and 
Charles Wueger, their respondent denies, upon information 
and belief, that Rosina Wueger, the mother of said Rosina 
Ernest and Charles Wueger, was also the mother of William 
Henry Klein, Senior, now deceased, who was the father of 
said decedent, William Henrv Klein. 

5. This respondent claims that he and said Edward A. 
Fuhr, Anna E. Scriba, Emma M. Dunn, Henrietta Hendrick 
and Bertha Dorn, as first cousins of said decedent, William 
Henry Klein, are his sole heirs at law and next of kin and 
are thus entitled to said estate in equal shares. 

/s/ JOHN A. BRAUN 
Respondent 

/s/ FRANCIS L. NEUBECK 
/s/ JOHN H. NEUBECK 
Attorneys for Respondent , 

1385 National Press Building, 

Washington, D. C. 
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State of Maryland, City of Baltimore, ss: 

I do solemnly swear that I have read the foregoing and 
annexed answer by me subscribed and know the contents 
thereof; that the statements of fact therein made as of my 
own knowledge are ture, and those made as upon informa¬ 
tion and belief I believe to be true. 

/s/ JOHN A. BRAUN 

Subscribed and sworn to before me this 3rd day of 
August, A. D., 1939. 

/s/ HARRY L. SCHRADER 

i Notary Public. 

13 Answer of Edward A. Fuhr , Anna E. Scriba ? Emma 
M. Dunn , Henrietta Hendrick and Bcrtlia Dorn to 
Petition for Plenary Proceedings. 

Comes now respondents Edward A. Fuhr, Anna E. 
Scriba, Emma M. Dunn, Henrietta and Bertha Dorn, and, 
in answer to the petition of the administrator for plenary 
proceedings to determine next of kin, respectfully state: 

1. They admit that said petitioner, Edwin H. Brownley, 
is the duly appointed and qualified administrator of the 
estate of William Henry Klein, deceased. 

2. They admit the averments of Paragraph 2 of said peti¬ 
tion. 

3. They admit that they and John A. Braum, one of the 
other respondents named in said petition, claim as next of 
kin the entire estate of said William Henry Klein, deceased. 
They admit, upon information and belief, that said adminis¬ 
trator may have been advised of certain claims of Rosina 
Ernest and Charles L. Wueger, but these respondents, upon 
information and belief, deny that said decedent, William 
Henry Klein, was the nephew of either of said claimants. 
These respondents further aver that they know of no other 
claimants to said estate, and that they and said John A. 
Braun are first cousins of said decedent, and as such, as 
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they are advised and believe, are the sole next of kin of 
said decedent, William Henry Klein. 

4. These respondents admit that at the time petitioner 
requested letters of administration and when he qualified 
as administrator, safd petitioner believed that these re¬ 
spondents and said John A. Braun were the sole heirs at 
law and next of kin of said decedent. They aver that they, 
respondents, are the only children of Henry Fuhr, who 
was the brother of Elizabeth Klein, the mother of said de¬ 
cedent, and that said John A. Braun is the only child 

14 of Katherine Braun, who was the sister of said 
Elizabeth Klein, the mother of said decedent. 

With respect of the alleged claims of Rosina Ernest and 
Charles Wueger, these respondents deny, upon information 
and belief, that Rosina Wueger, the mother of said Rosina 
Ernest and Charles Wueger, was also the mother of William 
Henry Klein, Sr., now deceased, who was the father of said 
decedent, William Henry Klein. 

5. These respondents claim that they and said John A. 
Braun, as first cousins of said decedent, William Henry 
Klein, are his sole heirs at law and next of kin and thus en¬ 
titled to said estate in equal shares. 

/s/ EDWARD A. FUHR 
/s/ ANNA E. SCRIBA 
/s/ EMMA M. DUNN 
/s/ HENRIETTA HENDRICK 
/s/ BERTHA DORN 
Respondents. 

FRANCIS L. NEUBECK 
JOHN H. NEUBECK, 

Attorneys for Respondents. 

State of Maryland, City of Baltimore, ss: 

We do solemnly swear that we have read the foregoing 
and annexed answer by us subscribed and know the contents 
thereof; that the statements of fact therein made as of our 
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own knowledge are true, and those made as upon informa¬ 
tion and belief we believe to be true. 

/s/ EDWARD A. FUHR 
I /s/ ANNA E. SCRIBA 

/s/ EMMA M. DUNN 

/s/ HENRIETTA HENDRICK 

/s/ BERTHA DORN 

Subscribed and sworn to before me this.day of 

July, A. D. 1939. 


i Notary Public. 

• #•#•••••• 

248 Findings of Fact and Conclusions of Law 

Findings of Fact 

1. On May 25, 1938, plaintiffs filed a petition for Letters 
of i Administration on the Estate of William Henry Klein, 
deceased, which is entitled “In Re Estate of William Henry 
Klein, Deceased, Administration No. 53427,” in this court. 

2. Petition for administration was filed by defendant 
Brownley as attorney for plaintiffs; and on May 25, 1938, 
the Probate Court passed an order granting Letters of Ad¬ 
ministration to defendant Brownley, as a result of the con¬ 
sent thereto by plaintiffs. 

3. In said petition is was alleged that plaintiffs were the 
cousins of said decedent and collectively constituted his sole 
heirs at law and next of kin, but when defendant Brownley, 
as Administrator of said decedent, ■was substantially in a, 
position to make distribution of said decedent’s estate, de¬ 
fendants Wueger and Ernest asserted an adverse claim 
thereto, claiming to be the aunt and uncle respectively, 
though of the half blood, of said decedent. 

4. Thereafter, on June 6, 1939, defendant Brownley, as 
Administrator as aforesaid, filed a petition for plenary pro¬ 
ceedings to determine next of kin in said administration 
proceeding; and on June 7, 1939, an order authorizing 
plenary proceedings was passed therein. 
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249 5. Plaintiffs and defendants Wueger and Ernest 
had various negotiations with a view of effecting a 

“family settlement” or compromise agreement with respect 
to their respective claims to the estate of said decedent, and 
during said negotiations all of said parties were repre¬ 
sented by defendant Brownley, who is a member of the Dis¬ 
trict of Columbia Bar and is also a member of the Bar of the 
City of Baltimore, where all the plaintiffs reside. 

6. Plaintiffs and defendants Wueger and Ernest finally 
reached a satisfactory agreement with respect to their said 
claims; and on June 25,1939, entered into a written “family 
settlement” or compromise agreement under seal, whereby 
plaintiffs collectively were to receive two-thirds of the 
estate of said decedent and defendants Wueger and Ernest 
■were to receive the remaining one-tliird. 

7. The aforesaid “family settlement” or compromise 
agreement insofar as defendants Wueger and Ernest were 
concerned, was conditioned upon the admission in writing 
by plaintiffs of the alleged relationship of said defendants, 
as well as the facts upon which said defendants relied in 
order to sustain the alleged relationship; and such admis¬ 
sions in writing were agreed and consented to by plaintiffs 
in and bv said “familv settlement” agreement. 

8. Defendant Brownley, acting as attorney for all of 
plaintiffs and defendants Wueger and Ernest, prepared 
answers to said petition for plenary proceedings, which 
were to be respectively executed by all of said parties under 
oath; and in the answer which defendant Brownley pre¬ 
pared for execution by the plaintiffs, plaintiffs were re¬ 
quired to admit the alleged relationship of defendants 
Wueger and Ernest, and were further required to consent 
to the distribution of said estate in accordance with the laws 

and statutes of the District of Columbia. 

250 9. Plaintiffs refused to execute the form of answer 
prepared for them by defendant Brownley as afore¬ 
said and sought the advice of another attorney in the prem¬ 
ises, who prepared a formal answer to said petition for 
plenary proceedings, which was sworn to by plaintiffs and 
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filed in said administration proceeding. In their said 
answers plaintiffs upon information and belief denied the 
alleged relationship of defendants Wueger and Ernest; and 
further answered that thev “claim that thev are the cousins 

V * 

respectively of said decedent, are his sole heirs at law and 
next of kin, and are thus entitled to said estate in equal 
shares.” 

10. Thereafter defendants Wueger and Ernest, through 
other counsel, who are the local associates of defendant 
Brownley, filed an answer to said petition for plenary pro¬ 
ceedings, in which they allege that they are the aunt and 
uncle respectively, though of the half blood, of said de¬ 
cedent, and requested that the cause be referred to some 
proper person to determine who were the heirs at law and 
next of kin of said decedent. 

111. Plaintiffs, by and through their counsel, made demand 
upbn defendant Brownley to file said “family settlement” 
agreement of June 25,1939, in said administration proceed¬ 
ing and to make distribution in accordance with the terms 
and provisions thereof; and defendant Brownley repre¬ 
sented that the plaintiffs, by their refusal to sign the 
answers to said petition for plenary proceedings as pre¬ 
pared by him and their employment of other counsel, had 
apparently repudiated said “family settlement” agree¬ 
ment; that defendants Wueger and Ernest had filed their 
answer setting up a claim to the entire estate of said de¬ 
cedent ; that under the circumstances the real kinship would 
have to be determined by the Court. 

12. Defendant Brownley thereafter filed a motion in said 
administration proceeding for the appointment of a 

251 Special Master or alternatively for a preliminary 
hearing on kinship in accordance with the provisions 
of the order entered in said administration proceeding au¬ 
thorizing plenary proceedings therein. 

13. Plaintiffs, through their counsel, filed their written 
objection to said motion and alleged among other things 
that plenary proceedings in said administration proceedings 
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were no longer necessary because all of the parties before 
the Court claiming to be the heirs at law and next of kin of 
said decedent had entered into the aforesaid family settle¬ 
ment agreement of June 25, 1939. They filed a notice to 
produce the original of said agreement against the defen¬ 
dant Brownley; and asked that said plenary proceedings 
be discontinued and that distribution of said estate be made 
in accordance with the terms and provisions of said “fam¬ 
ily settlement” agreement. 

14. Upon hearing of the aforesaid motion before Mr. Jus¬ 
tice Proctor, he filed a memorandum opinion in said admin¬ 
istration proceeding under date of November 13, 1939, 
wherein he held that the Probate Court had no jurisdiction 
to determine questions concerning the aforesaid “family 
settlement” agreement; that the validity and binding effect 
of said agreement ought to be decided before a trial of 
issues as to who are next of kin of said decedent, for if 
said agreement is binding on all parties the question as to 
who are next of kin would be unimportant; and that no ac¬ 
tion would be taken for a reasonable time to await the filing 
and outcome of a suit to determine if said agreement was 
still in force and binding upon defendants Wueger and 
Ernest. 

15. Plaintiffs thereupon filed this complaint wherein they 
ask among other things that this Court adjudge and decree 
that the aforesaid “family settlement” agreement of June 
25, 1939, is in full force and effect and binding upon plain¬ 
tiffs and defendants Wueger and Ernest, and by stipulation 
and concession of counsel representing the respective 

parties hereto it is agreed that this is the sole ques- 
252 tion to be determined by this Court. 

16. Neither plaintiffs nor the defendants Wueger 
and Ernest ever expressly abandoned or repudiated the 
said “family settlement” agreement, nor did any of the 
parties ever expressly authorize anyone else to abandon 
or repudiate said agreement for and on their behalf. 
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17. Plaintiffs refused to execute the sworn answer to said 
petition for plenary proceedings as prepared by defendant 
Brownley because they did not want to admit under oath 
the alleged relationship of defendants Wueger and Ernest, 
which admission had already been made in writing in and 
bv said “family settlement” agreement; and because they 
were not willing to consent to the distribution of said de¬ 
cedent’s estate in accordance with the laws and statutes of 
the District of Columbia based on their admission of the 
alleged relationship of defendants Wueger and Ernest. 
Plaintiffs’ counsel in filing the aforesaid answers to said 
petition did not intend and was not authorized by plaintiffs 
to abandon or repudiate said “family settlement” agree¬ 
ment, but merely filed a formal answer to said petition in 
order to maintain the status quo of plaintiffs, and filed such 
answers in accordance with what he conceived to be the 
practice in such matters where a compromise agreement had 
been entered into by the parties in interest. 

Conclusions of Law 

1. The aforesaid “family settlement” agreement of June 
25, 1939, was a valid and enforceable contract by and be¬ 
tween plaintiffs and defendants Wueger and Ernest at the 
date of execution thereof. 

2. The acts and conduct of plaintiffs under the circum¬ 
stances of the case did not constitute a repudiation of said 

“family settlement” agreement. 

253 3. The said “family settlement” agreement has 

i never been rescinded by the plaintiffs and the defen¬ 
dants Wueger and Ernest and is still in full force and effect 
and is binding upon said parties. 

4. Inasmuch as no relief is sought against defendant 
Brownley the complaint as to him will be dismissed. 

1 john McDuffie 

Judge Designate. 

Oct. 21,1941. 

GARDINER, EARNEST & GARDINER, 



By W. GWYNN GARDINER, 

JAMES M. EARNEST, 

Woodward Building, 

Washington, D. C., 

Attorneys for Plaintiffs. 

Receipt of a copy of the foregoing Findings of Fact and 
Conclusions of Law and annexed copy of judgment is here¬ 
by acknowledged this 22d day of September, 1941. 

LESLIE C. GARNETT, 
SAMUEL F. BEACH, 

Tower Building, 

Washington, D. C. 

Attorneys for Defendants 
Wueger and Ernest. 

*«**•**### 

254 Judgment 

This cause came on to be heard, and upon consideration 
thereof, it is by the Court, this 21st day of October, 1941, 
Adjudged that the family settlement agreement executed 
by plaintiffs and defendants Wueger and Ernest on June 
25, 1939, and filed in Administration Proceeding No. 53,427 
in this Court, is a valid and enforceable contract and is 
binding upon plaintiffs and said defendants; and it is fur¬ 
ther, 

Adjudged that the Complaint as to defendant Brownley 
be, and the same hereby is, dismissed. 

john McDuffie 


Justice. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANTS. 

Mr. Earnest’s opening statement: 
:»**#•**#*# 

40 “Having fully answered the petition, these respon¬ 
dents consent to the distribution of the estate in ac¬ 
cordance with the laws and statutes of the District of Co¬ 
lumbia.’’ 

So, having admitted that this alleged aunt and uncle are, 
in fact, the aunt and uncle, then, under this distribution, my 
clients take nothing and the aunt and uncle take every¬ 
thing, and so by filing the answer which he prepared in 
court, they have admitted themselves out of court. 
*#####*#*# 

63 Mr. Gardiner: As your Honor said, it is one thing 
to file a formal answer and another thing to repudi¬ 
ate the agreement. We can prove by the parties them¬ 
selves and by the attorney that there was no question of 
repudiation. 

The Court: What was the reason for filing that answer, 
then ? Why should they do that } . It is quite a solemn thing. 
It is an answer to his petition. 

Mr. Gardiner: Yes. 

The Court: That is an answer to the plenary petition 
filed after this agreement. 

Mr. Gardiner: In which they were asked to state that 
they were not the beneficiaries under the estate. In order 
to protect themselves, they had to file such a paper them¬ 
selves, but not repudiating the contract, because it was fol¬ 
lowed by a letter from Mr. Neubeek to Mr. Brownley: “We 
have filed an answer. The pleadings are there. Make a dis¬ 
tribution according to the contract.” 

The Court: How could he do that when you deny the 
terms in the contract? 

Mr. Gardiner: We have not done so. 
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The Court: That is the language there. How could an 
administrator be whole and free from harm if he acted in 
the face of that? 

64 Mr. Gardiner: We are asking for relief, for the 
payment of the whole estate. We simply file the facts 

as we understand them to be, on information and belief, 
and then say, “Give us the settlement in accordance with 
the agreement.” 

The Court: It asks for the settlement in accordance with 
the agreement? 

Mr. Garnett: No, sir. 

Mr. Gardiner: It asks for no relief whatever. It simply 
answers the facts in his petition. 

The Court: It is certainly a repudiation of that agree¬ 
ment, it seems to me. 

Did you say you wanted to offer some testimony? 

*#«•*•##•* 

65 Francis L. Neubeck 

Direct examination 

**•*•#* * * # 

66 The Court: Gentlemen, after all, that answer is go¬ 
ing to speak for itself. I am wondering whether or 

not a man could testify what his intentions were, in the face 
of the writing or the piece of paper. A man is presumed 
to do that which he does with the understanding that he is 
doing it. You might shorten this right now\ You can prove 
that this gentleman, acting as counsel for one side of the con¬ 
troversy, filed this answer, and you may offer to show the 
conditions under which it was filed. 

Mr. Gardiner: And, further, that he had no instructions 
from them to repudiate and that they did not ask him to 
repudiate. 

Mr. Garnett: That is a conclusion. 

Mr. Earnest: No; it is a fact. 

Mr. Gardiner: It is a fact. 
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The Court: I think I will let you show that, and give you 
an exception. 

• «**•#* * * * 

67 1 A. They told me that they had been requested by 

| Mr. Brownley to make answer, under oath, in this 
plenary proceeding, and sent me that answer to look over. 

The answer, among other things, recited that they admit¬ 
ted the averments of the petition, and particularly those 
averments with respect to the relationship of all of the par¬ 
ties. 

I told them that they could not, under oath, swear that 
these people, the defendants here, were as they claimed, 
the uncle and aunt of this dead man, William Henry Klein. 
Thei* did not know it, for one thing, and their own investi¬ 
gation and niv investigation convinced me that there was se- 

rious doubt that thev were. 

•> 

I advised them not to file such an answer. 

By the Court: 

Q. Couldn’t they file it on information and belief? 
6S A. It was not on information and belief, as I recall 
it. I am speaking of the answer prepared by Mr. 
Brownley, not the one I prepared. 

*#*#•#>* * * * 

72 Cross Examination 

By Mr. Garnett: 

Q. Mr. Neubeck, did you have the contract before you 
when you drew this up? A. I do not recall whether I actu¬ 
ally had it before me. I had knowledge of it. 

Q. You had knowledge of it? A. Yes. 

Q. You had seen it? A. I beg your pardon? 

Q. You had seen it? A. I think I had, yes. 

Q. You had seen it before you drew the answer? A. Yes. 
Q. You saw in it that they admitted the kinship of 

73 the aunt and uncle? A. Yes, for the purpose of the 
! contract. Let me say there, Mr. Garnett, there was 
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nothing in that contract that required them to state in an 
answer under oath that that relationship existed. 

Q. You insist that a man has a right to tell a lie in writing 
but not under oath ? A. No, sir. 

Mr. Gardiner: I object to that. 

By Mr. Garnett: 

Q. There is the evident deduction from your answer. 

Mr. Gardiner: It depends on how your mind operates. 

By Mr. Garnett: 

Q. What distinction do you draw between a statement 
made in writing and a statement made under oath? 

Mr. Gardiner: I object to that question. 

The Court: I overrule the objection. 

By the Court: 

Q. He asked what difference do you draw between a 
statement made in writing and one under oath. A. Here 
was a statement made in writing for the purpose of an 
agreement. A statement under oath is quite a different 
thing. 

By Mr. Garnett: 

Q. That is quite a distinction! A. May I draw a 
74 parallel, again in the case of will contests where we 

have compromise agreement? On a contested will 
the caveators quite frequently will consent to the probate 
of the will, saying that it is a valid will at the same time 
they are saying it is invalid. 

Q. You handed to the Court a purported answer which 
Mr. Brownley had sent to these people? A. That is a copy. 

Q. What was your objection to their signing that con¬ 
tract? A. I did not want them to admit under oath the al¬ 
leged relationship of aunt and uncle. 

• ••••#• ••# 
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75 By Mr. Garnett: 

Q. You had no sort of compunction to having them swear 

that thev were the sole heirs. A. Thev did so under in- 
» •> 

formation and belief. 

**••*#••*• 

Q. Read the fifth paragraph now. A. “These respondents 
claim that they and said John A. Braun, as first cousins 
of said decedent, William Henry Klein, are his sole 

76 heirs at law and next of kin and thus entitled to said 
estate in equal shares.” 

Q. You had no compunctions about having them swear 
to that? A. Xo, sir. They swore to it on information and 
belief. 

Q. That is not on information and belief. A. Well, I 
will read the jurat for you, Mr. Garnett: 

“We do solemnly swear that we have read the foregoing 
and annexed answer bv us subscribed and know the con- 
tents thereof: that the statements of fact therein made as 
of our own knowledge are true, and those made as upon in¬ 
formation and belief we believe to be true.” 
#**###•##* 

79 Q. When you were discussing it you did not refer 
to the agreement? Did you refer to it or discuss 
the agreement when you filed the answer? A. When I 
drafted the answer I sent it over to them for their signa¬ 
tures. All of them live in Baltimore. 

Q. But there is nothing in the answer that refers to the 
former agreement? A. Xo, sir. . 

Q. In other words, not being learned in the law, what 
was said to them or how were they advised as to any effect 
this answer might have on the agreement which they had 
already signed? A. Well, they knew that they had to an¬ 
swer this petition. 

Q. That is true. A. And I undertook, of course, to pre¬ 
pare an answer which would protect their rights. 

Mr. Garnett: And give them the whole estate. 
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By the Court: 

Q. But did not the answer itself repudiate the agreement? 
A. No, your Honor, no more than a caveat to a will would. 
It is our practice here, as I understand, even though a com¬ 
promise agreement has been made as to the distribution of 
the estate— 

Q. Yes, I know r about that. 

*######### 

83 The Court: You gentlemen are not claiming now 
that the claimants who are the larger size in numbers 

are the sole owners of that property or estate, are you? 

Mr. Earnest: We never have claimed it. We are asking 
for only two-thirds. I think we are entitled to all of it, if 
that is what vou mean. I think it can be demonstrated— 
Mr. Garnett: Now, just a minute— 

The Court: Just one at a time, gentlemen. I cannot 
hear vou two gentlemen at once. I do not hear well from 
one ear, and it confuses me. 

Mr. Earnest: If it ever gets to that point, I think we can 
establish by competent proof that the larger number are 
the sole heirs at law and next of kin, but that is not 

84 before us today. We are willing to abide by the 
agreement. 

Air. Garnett: It will have to be established eventually, 
sir, because the Probate Court will have to establish it. 

The Witness: I think there is a pending question there. 

By Mr. Garnett: 

Q. lie asked you if you replied to that letter. A. I do not 
find a reply. However, I do find that on August *24 I re¬ 
ceived from your office a letter stating that you had been 
employed to represent the defendants in this present suit. 

Q. And enclosed a copy of our answer, didn’t I? A. I 
don’t think so. 

Q. I think that was the time I filed the answer. I must 
have enclosed it. A. It may be that I turned your letter 
over to Air. Gardiner. 



Q: I want to ask you one question. When your clients 
came to you with a formal answer which Mr. Brownley had 
prepared, and the contract, did you ever get in touch with 
Mr. Brownlev before vou answered ? 

m • 

87 Henrietta Hedrick 

91 Cross Examination 

##**•*•••* 

95 Bv Mr. Garnett: 

Q. At the time you employed Mr. Xeubeck you were not 
willing to sav tliev were uncle and aunt? A. Were not will- 
ing, no. 

Q. At the time that you employed Mr. Neubeck you em¬ 
ployed him to contend for the whole estate, didn’t you? 
A. Xo, sir. 

Q. You did not? A. Xo, sir. 

Q. You did not authorize him to say that you and your 
sisters were the sole heirs? A. Yes, we did. I understood 
you to say that we wanted it all. 

<^. As the sole heirs you would be entitled to it all? A. 
That we don’t know. There is no other relation. 

Q. You still say you are the heirs? A. There is no other 
relation to our knowledge. 

Q. When Mr. Xeubeck put that in your answer he was 
giving vour verv convictions that vou were the onlv rela- 
tions? A. Xo— 

Mr. Gardiner: I object to that question. 

The Court: The answer speaks for itself. 

Cross Examination 

By Mr. Brownley 
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Anna E. Scriba 
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Direct Examination 

*••**•••*• 

101 Then he sent another form, and the other form was 
to sign it, and we read it over and we would not sign 
it, because we don’t know Mr. Wueger and Mrs. Ernest, 
because my father always told us there were no relations 
whatsoever to the Kleins—no relations, because my father 
was Ilenrv Klein’s uncle, the onlv uncle. 

• 7 «r 

• ***#•*•#• 

103 Cross Examination 

By Mr. Garnett: 

Q. Mrs. Scriba, you say your father always told you 
that Mrs. Ernest and Mr. Wueger were no relation? A. 
That’s right. 

Q. Then, you had heard of Mr. Weuger and Mrs. Ernest 
long before this? A. I had never seen them before. 

Q. But you heard about them? A. I heard them talk 
about them. 

Q. What did they say? A. They said there was no rela¬ 
tion. 

Q. Why did they say that? A. I don’t know. 

Q. I can understand why they would say somebody was 
related, but I can’t understand why tliev would sav everv- 
bodv in Baltimore was not related. A. Mv cousin that died 
about three years ago, he boarded with my son, and Mrs. 
Wueger came down there to get him to sign papers, and 
he told my daughter-in-law to keep that woman out of 
there, that she was getting on his nerves, that she is no 
relation, and my daughter offered to throw her off 

104 the steps if she came there any more. He said she 
was getting on his nerves, that she was no relation. 

Q. ITe told you she came down from Philadelphia with 
some papers from the father of this dead soldier’s estate 
to sign? A. What? 

Q. You said that Mrs. Ernest came down from Phila¬ 
delphia? A. I didn’t say that. I said he got money from 
his father in Philadelphia. 


Q. Didn’t you say that Mrs. Ernest came down there and 
worried him to death about it? A. She came down to my 
son’s house. 

Q. And talked to him about his father’s estate? A. No. 
She wanted him to sign the papers for his father’s estate, 
and he would not do it. 

Q. Is that the same case for which they employed Mr. 
Gardiner to get the papers signed here? A. No. 

Q. I think it is. It is exactly the same papers. A. Oh, I 
guess it is. 

Q. So you had heard of Mrs. Ernest and Mr. Wueger long 
before this? A. I had heard the names. 

117 1 Mr. Brownley: Does your Honor feel that we are 
making any headway by taking testimony? Of 
course, while I am a party defendant and appearing in 
proper person, it seems to me that the whole matter is one 
of record as far as the probate court is concerned and as 
far as this bill is concerned and the answers which have 
been filed. 

The Court: I would say substantially, if not wholly, that 
is the case. 

Mr. Brownley: That is the case as I see it, and, frankly, 
this Mr. Wueger who is here and Mrs. Ernest who is there 
(indicating) are very old people and they are quite sickly. 

The Court: So is this gentleman here (indicating). 

Mr. Brownley: Yes, I know he is. 

Mr. Gardiner: I do not believe there is any question 
about who is the relation or is not. I think that has 
118 been gone into improperly. I tried to stop it today. 

The only question here is dealing with the repudia¬ 
tion of the contract. 

Mr. Brownley: Whether or not the papers filed amount 
to a repudication of the contract. 

#•••••••** 
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Emma M. Dunn 
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123 Cross Examination 

******* * * * 

124 By Mr. Garnett: 

Q. You did sign such a writing? Do you draw a 
distinction between saying that in writing and swearing to 
it ? A. Well, we did not swear to it. 

Q. You do not mind, then, signing a writing, but you do 
mind swearing to a thing? A. Well, when you don’t know 
a thing I don’t believe in swearing to it. 

Q. Why did you sign the paper? A. Well, compromise. 
Mr. Brownley asked us and— 

Q. Was Mr. Brownley present? 

Mr. Gardiner: Let her answer. 

Mr. Garnett: She has answered. 

The Court: The Court will try to run this proceed- 

125 ing. Just let her answer, please. 

A. Mr. Brownley asked us to compromise with the 
rest of them, and we were all satisfied, and we thought the 
case was settled, and so he wanted us to swear, and we 
would not swear. 

By Mr. Garnett: 

Q. Was Mr. Brownley present when you signed the pa¬ 
per writing? A. No. He sent all of us papers. 

Q. You signed it out of his presence? A. Yes. 

******* * * * 
107 John A. Braun 

• ••• 

109 Cross Examination 

• ••«•#• * * * 
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110 “Baltimore, Md. 

July 10, 1939. 

“Mr. Brownley 
“Dear Sir:— 

“All along I have left my affairs to my eldest son to 
attend to, but it is high time for me to step in and deal per¬ 
sonally with you. I am getting tired of this tomfool¬ 
ery. 

111 “I am told the other side said I knew my Uncle, 
Mr. Klein, was Mrs. Ernest step-brother. It is abso¬ 
lutely untrue. I worked for Mrs. Wueger and I know more 
than you think. I know you sent us that paper to sign from 
Washington court to swear that Mr. Klein was Charles 
Wueger and Rosa Ernest step-brother. I do not know this 
and will not sign that paper if I live 20 years longer. 

“I want you to know and distinctly understand that you 
are not dealing with a pauper nor a crook, but a Christian 
mail. The papers I sign must be Mr. Klein was my real 
uncle and I am his real nephew and Wm. Henry Klein (Jr.) 
is my first cousin. 

“If the Wuegers are not satisfied let them hire a lawyer 
and take it to court and we will be represented with another 
lawyer. 

“Mrs. Wueger never willed Mr. Klein one cent which we 
can prove and he was a man who left his wife and three 
children to someone to take care of. Also, one Sunday 
when he and his family had gone away there was an explo¬ 
sion in his store on Frederick Avenue near Bentalon St. 
When the fire was put out they found rags saturated with 
coal oil in various places in the store and the fire insurance 
company would not give them any insurance. My grand¬ 
mother, Mrs. Fuhr, had the place fixed over to her son 
Henry Fuhr, and as you a lawyer know, if Henry 

112 Klein vras Mrs. Wueger’s son he would have sued for 
his share and won had he been a son. 

“Yours truly, 

i “John A. Braun.’’ 
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The Court: Did he write that? 

Mr. Garnett: Yes. He said he wrote it. 

By Mr. Garnett: 

Q. Did you get a letter from Mr. Brownley in reply to 
this l A. I believe that gentleman has it—the lawyer. He 
insisted to sign a paper under oath which 1 did not know’ 
absolutely. 

Q. Is that the letter (handing a document to the witness) ? 
A. That is the letter, the reply. 

Mr. Garnett: This is a letter of July 19, 1939, in reply 
to the letter from Mr. Braun of July 10, 1939 (reading): 

“Mr. John A. Braun, 

202 S. Tremont Boad, 

Baltimore, Maryland. 

Dear Mr. Braun:— 

Further replying to your letter of July 10th, I have heard 
from Mrs. Ernest and she is quite surprised at your atti¬ 
tude regarding the matter, particularly so, in view’ of the 
agreement which you signed w’ith others of 
113 your group, the subject matter of which was 
talked over and agreed to, so I am informed 
by your daughter, your daughter - in - law and your 
son, representing you and acting for you. It is pos¬ 
sible you have been misinformed regarding this matter or 
do not understand that what I am trying to do, is to clear up 
the situation, so that the Estate may be legally distributed 
and all of you get your share in conformity with the agree¬ 
ment, wrhich all of you executed. If you will look at the 
copy of the petition filed by me for Plenary Proceedings, 
a copy of w’hich I sent Mr. Fuhr, you will note I made affi¬ 
davit to same on May 26th, before the Deputy Register of 
Wills and Clerk of the Probate Court as no agreement had 
then been reached between the parties in interest and ac¬ 
cordingly it was necessary for me to start some proceeding 
so as to bring the matter to the Court’s attention. The pe¬ 
tition was not in fact filed until June 6th, 1939, and the 
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Court Order was signed on June 7th. The agreement which 
you executed recognizing Mrs. Ernest and her brother as 
the Aunt and Uncle of William Henry Klein was not exe¬ 
cuted and returned to me until June 25th, accordingly in 
view of my petition for Plenary Proceedings and in view 
of the latter agreement of the parties, I prepared form of 
answer which I asked you and others of your group to sign 
and make affidavit to so that same could be filed as a 
114 Court record and the Plenary Proceedings dismissed 
and the estate distributed in accordance with the 
agreement executed by all of you. 

“I can hardly see your reason for refusing to sign an¬ 
swer and make affidavit to same especially in view of the 
fact that you signed the agreement giving recognition to the 
claim of relationship of Mrs. Ernst and her brother. Mr. 
Fuhr indicated to me that you and others in your group 
felt I leaned too much toward Mrs. Ernest and her brother. 
How you could reach that conclusion is over my head as 
under the agreement you and your group get two-thirds of 
the estate and they only one-third. My only purpose as 
stated in my former letter is to get the matter straightened 
out as a matter of record so as to legally protect the 
distribution and my bond and deliver to you and your group 
what you have agreed to take for which you are to execute 
release therefor on payment thereof. 

“Hope you will, with this explanation, sign the answer 
and make affidavit to same and thereby save further trou¬ 
ble' and delay in finally disposing of the matter. Beg to 
remain, 

“Very truly yours, 

I “Edwin H. Brownley.” 
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128 Edwin H. Brownley 

Direct Examination 

135 Q. Do you know whether it was before or after the 
answer filed by Mr. Neubeck claiming the entire 

estate that Mr. Wueger and Mrs. Ernest secured counsel? 
A. Oh, my recollection of it is that they asked me to recom¬ 
mend some lawyer in Washington here, and I told 

136 them that you were associated with me, I had office 
space in your office, and that I did not know any 

better. 

139 Cross Examination 

*••*•**••• 

140 A. Yes, sir; I came into this case at the request 
of the plaintiffs in this particular proceeding here. 

Q. That is to say, you became administrator through 
them ? A. At their request and under an agreement that I 
was to receive a commission and a reasonable fee from 
them for any reasonable service that I rendered. 

The Court: I am glad to hear that. I was interested in 
that phase of it and intended to ask you about that. 
##**•*#*#* 

141 I said if I have got to be administrator and if I 
have to investigate this up in Philadelphia, then I 

would have to have a commission and a reasonable fee for 
what I perform. 

They authorized me to proceed, which I did, on the as¬ 
sumption and on the representations that they were the 
only heirs of this boy who died out here in Soldiers Home. 

• ••• •*«►#*# 

142 At that time I put those papers in my safe, and 
about a week or so afterwards I went all through 
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those papers to make an examination of what they were, 
and outside the papers referring to his military career and 
his discharge I found two epistles, one written by Mrs. 
Seriba, who was a witness yesterday, who wanted to bor¬ 
row two dollars from Mr. Klein out in the hospital; another 
one, an Easter card which had been sent by a person by the 
name of Rosina Ernest and who signed it as “Your aunt,” 
351—there was a return address on the outside of 
143 the envelope. 

* * * * ****** 

A. I found out among his papers that what the cousins 
had been telling me, that there was nobody else in interest 
—it seemed to me that there was somebody else in interest, 
and I went to Philadelphia for the purpose of running down 
the situation. 

I got in touch with a firm of lawyers in Philadelphia who 
had settled the decedent’s father’s estate, and they referred 
me back to a person by the name of Mrs. Ernest as the 
aunt of this boy who died out there in the hospital, which 
corresponded with the card which I found amongst 
1441 his papers; and then I wrote all of the cousins a let¬ 
ter and asked them the direct question: 

• *** ****** 

145 “Please advise if you know anyone by the name of 
i Rosie Ernest who lives at or is supposed to live at 
351 South Mount Street, Baltimore, Maryland, and is she 
related to Mr. Klein, and if so, the relationship. 

“Awaiting your advice, beg to remain, very truly yours, 
Edwin H. Brownlev.” 

Bv the Court: 

•> 

Q, You wrote that to each one of them? A. Yes, sir. 

Q. What were their answers? A. Their answers were in 
writing to me, if your Honor please, dated June 20, 1938: 

“Dear Sir: 

“In answering your letter which I received June 17,193S, 
I never heard of Rosie Ernest. As far as I know, she is no 
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relation. The decedent William Henry Klein’s only rela¬ 
tives are six cousins, John A. Braun, Anna Scriba, Emma 
Dunn”— 

Q. You need not set them out. A. And signed by Mr. 
Fuhr. I got, in addition to that, a letter from Mr. Braun 
himself, signed by him, in which he says: 

“In reference to my knowledge of Rosie Ernest, 1 
146 never knew Rosie Ernest and never even heard mv 
mother or anyone else say that Rosie Ernest was any 
relation to William Henrv Klein. 

“Respectfully yours.” 

149 I call your Honor’s attention to a letter, which I 
wish to offer in evidence, and a memorandum. 

It is dated October 27,1938. (Reading:) 

“Mrs. Anna E. Scriba, 

1829 Wilhelm Street, 

Baltimore, Maryland. 

Dear Madam: 

For your information, am herewith enclosing copy 

150 of memorandum with reference to Mrs. Rosina 
Ernest and Charles L. Wueger, who claim to be the 

Aunt and Uncle and the heirs at law and next of kin of 
William Henry Klein, deceased.” 

That is the memorandum attached, showing these 
things— 

The Witness: Why don’t you read it? 

Mr. Gardiner: Would you like to have it read? 

The Court: Yes. 

Mr. Gardiner: (Reading) 

“Mrs. Rosina Ernest, of 351 S. Mount Street, Baltimore, 
Maryland, and Charles L. Wueger, of 929 W. Susquehanna 
Avenue, Philadelphia, Pennsylvania, respectively claim to 
be the Aunt and Uncle of William Henry Klein, deceased. 
These people base their relationship claim upon the follow¬ 
ing facts: 
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“The Mother of Mrs. Ernest and Mr. Weuger was Kosina 
Wyler. She married J. David Klein. They had one child, 
William llenry Klein, the Father of William Henry Klein, 
deceased. 


“The Father of the William Henry Klein, deceased, it 
appears, married Lizzie Fulir. They had four children. 
Oneichild died when it was 15 months old or thereabouts. 


Another child, a son, died in 1909. He was never married. 

Another child, a daughter, died May 21st, 1917. She 
151 was never married. The other child, a son, is the 
William Henry Klein, who died April 27th, 1938, and 
he was never married. 


“After the death of J. David Klein, his wife, the Mother 
of William Henry Klein, Sr., and the Mother of Mrs. Ernest 
and Mr. Wueger, married a Mr. John Martin Wueger. They 
had four children, one of whom it appears is Mrs. Ernest, 
another Mr. Wueger, her brother. The other two children 
are dead, leaving no wives surviving, or children. 

“From the aforegoing, assuming that this information 
is correct, it appears that Mrs. Ernest and Mr. Wueger are 
respectively, the Aunt and Uncle of the William Henry 
Klein, retired Army Sergeant, deceased, accordingly, would 
thank you to check on the matter and advise me what sub¬ 
stance, if any, is in the claim of relationship of Mrs. Ernest 
and Mr. Wueger.” 


#*#*#**#*# 


152 Q. Then it was that they went to sec these people 
to discuss the matter themselves, and then came to 
you and discussed the matter with you, which resulted in a 
lettei- which you wrote to them dated June 1, 1939, and 
which is in evidence? 

In order that it may now be before us in the chain of 
events, it reads: 

“Dear Mr. Fuhr: 

“As requested, I got in touch with Mrs. Ernest. She is 
not willing to make any settlement of the Klein matter un¬ 
less her relationship to the decedent is recognized, however, 
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she has authorized me to sav sav that she and her brother 

•* * 

will agree to settle the Klein matter on the following basis. 

“She and her brother to take 1/3 of the net Estate. As 
to the remaining 2/3, she will authorize me to pay same 
over to the cousin claimants, they to agree, as between them¬ 
selves, as to the portion of the 2/3 each shall receive. 

“The aforegoing is upon the condition that the 
153 cousin claimants will admit in writing Mrs. Ernest's 
and her brother’s relationship to the decedent based 
upon the following facts, that is to say, that Mrs. Ernest’s 
mother, Rosina Wueger, was the wife of J. David Klein. 
That William Henry Klein, Sr, was the son of the said J. 
David Klein and the said Rosina Wueger bv her first mar- 
riage. That the said Rosina Ernest and her brother, though 
of the half blood, are the Aunt and Uncle, respectively, of 
the decedent, William Henry Klein. 

“If the aforegoing proposal of settlement is agreeable 
to all cousin claimants, please advise me in writing and I 
will prepare the necessary papers to put matter in shape 
for settlement, and in the meanwhile, I suggest that your 
group and Mr. Braun get together and determine among 
yourselves in what proportion among yourselves, the 2/3 
proportion of the net estate shall be divided. 

“Awaiting advices of all cousin claimants, beg to remain, 


t i 


Yours very truly, 


“Edwin H. Brownlev.” 


154 Q. The settlement -was predicated upon their ad¬ 
mitting in writing the relationship? A. Yes. 

Q. You put in this paper which they all signed: (Reading) 
“Whereas, Edwin H. Brownley, of Baltimore and Wash¬ 
ington, -was appointed, by the District Probate Court, on 
the 31st day of May, 1938, Administrator of the Estate of 
the said William Henry Klein, deceased, and, 

“Whereas, the above named persons claim relationship 
to the decedent as follows, Rosina Ernest and Charles L. 
Wueger, though of the half blood, as the Aunt and Uncle 
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respectively of the decedent, and, the said Edward 

155 A. Fulir, Anna E. Scriba, Emma M. Dunn, Henrietta 
ITedriek and Bertha Dorn, and John A. Braun as first 

cousins of the decedent, and, 

“"Whereas, said claims of relationship arc based upon 
the following facts within the personal knowledge of the 
parties hereto and other facts not within their personal 
knowledge but by them believed to be true, that is to say, 
that Rosina "Wueger was the mother of the said Rosina 
Ernest and the said Charles L. "Wueger by her second mar¬ 
riage to one John Martin "Wueger and, that the said Rosina 
Wueger was the mother of William Henry Klein, Sr., the 
father of the decedent, by her first marriage, to one J. 
David Klein, and, that the said Rosina Wueger’s maiden 
name was Rosina Weyler, sometimes spelled Wyler, and, 
that the said Edward A. Fuhr, Anna E. Scriba, Emma M. 
Dunn, Henrietta Hedrick and Bertha Dorn, are the children 
of Henry Fuhr, the brother of Lizzie Klein, the wife of the 
lather of the decedent, and, the said John A. Braun is the 
son of Katherine Braun, the sister of Lizzie Klein, the wife 
of the father of the decedent, and, 

“Whereas, said parties are all adults and certify, that 
there are no other living relations to the decedent and no 
other next of kin. 

“Now therefore, in consideration of the sum of One 
($1.00) Dollar in hand paid, one to the other, and so 

156 as to avoid litigation, and the necessity of referring 
the matter to a Master in Chancery and the submis¬ 
sion of more direct evidence than is herein stated and cer¬ 
tified to, it is agreed: 

“1st. That the relationship of Rosina Ernest and Charles 
L. Wueger, though of the half blood, is hereby admitted, to 
be that of Aunt and Uncle, respectively, of the decedent.” 

Now, is that not a full compliance with the terms of the 
agreement as expressed in your letter that you wrote them 
before you prepared it, in which they say, “The aforegoing 
is upon the condition that the cousin claimants will admit 
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in writing that Mrs. Ernest and Mr. Wueger are aunt and 
uncle ’ ’ ? 

• *•***•*## 

168 Q. Your idea of the law here is that you could not 
have carried out this agreement, signed by all par¬ 
ties, the alleged first cousins and the alleged uncle and aunt, 
without first having a final order on the plenary proceed¬ 
ing? Is that the idea? A. That is right, sir. 

169 Q. And in order to get that, you prepared this an¬ 
swer for all parties to sign? A. That is right. 

Q. And when that was sent to them you took their failure 
to sign it as meaning a repudiation of the contract made 
outside the court, an agreement between them to avoid 
litigation? A. That was on their part. 

Q. A refusal to carry out the terms of the contract? Is 
that the idea? A. That is right. 

Q. You felt you could not proceed further; you could not 
amend your answer; you could not take any further steps: 
that you were estopped then from carrying out the agree¬ 
ment made bv all these parties until some court directed 
you, after a proceeding under your petition to determine 
the kinship; is that correct? A. That is correct, yes. 

After I sent this to them and after I received that letter 
from John Braun and their refusal to sign this particular 
answer, they had no more intercourse with me at all. They 
had employed other counsel, and I had no opportunity to 
work out the problem for them. 

They had other counsel and accepted other counsel’s ad¬ 
vice, whereupon the answers of the cousins were filed by 
Mr. Neubeck and the answers of Mrs. Ernest and Mr. 

170 Wueger were filed by Mr. Garnett. 

172 Mr. Gardiner: By agreement, the Court can con¬ 
sider all of the probate record in this case. 

The Court: I do not think the Court can reach its con¬ 
clusion without doing it, gentlemen. Is that all? 
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193 The Court: Let me ask you this, Mr. Earnest. 
When these people came to see Mr. Neubeck did he 
get in touch with Mr. Brownlev to discuss this con- 

194 tract with him or discuss Mr. Brownley's answer 
with him? Did he write him a letter or did he imme¬ 
diately file an answer? There was no effort to contact Mr. 
Brownley, was there, and call his attention to the agree¬ 
ment ? 

Mr. Earnest: Mv recollection is that the agreement at 
the time had already been executed and that he advised 
with these people with respect to the form of the answer 
they should file, and then filed it and sent a copy of it, 
merely a form of letter to Mr. Brownley. 

The Court: That is not the point. Now, as a member of 
the Bar you have a way of approaching each other. I am 
just wondering whether Mr. Neubeck should not have called 
Mr. Brownley and said, “This answer is lacking in any 
terms whatsoever. Two of these people get all the estate. 
You do not mean that, Mr. Brownley, do you?” 

I just have the idea that members of the Bar could have 
approached each other under the circumstances as shown 
here and avoided a lot of this trouble and expense even to 
litigate. 

Now, there is no reference made and there is no letter 
written to Mr. Brownley. Here come these people who had 
signed this contract, and the first thing done was to prepare 
an answer. It is true it is a formal answer. What impres¬ 
sion might that make on a fellow member’s mind, with 
the clashing of interest in the family, nobody can tell. 

195 Then it became a natural thing, it seems to me— 
certainly it was his dutv as administrator—to trv to 

find out if they are denying their kinship or denying the 
contract, formal or inferential, or what not, in order to 
find out who was kin. 

He says you repudiated it. You say he repudiated it. I 
am making the suggestion that if Mr. Neubeck, or if you 
were in the case—I do not think you were—had called him 
up and said, “This does not carry out our agreement”— 
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Mr. Earnest: We did that the very day we came into 
court. 

The Court: Yes, but all this had transpired. Let us as¬ 
sume that you both were unbiased. Both of you men are 
great advocates. It has been a pleasure to hear both of 
you, but it is my responsibility to hear you both impar¬ 
tially. I am simply thinking out loud. Had that been done, 
this whole picture might have been avoided. 

Mr. Earnest: I have no answer to that. It has not been 
done. We were not in it at that time. Here is a letter we 
wrote him the very day we came in, dated September 26, 
1939: 

196 The Court: In the meantime they had hired Mr. 
Brownley, through Mr. Garnett, to file answers. 

Mr. Earnest: Yes. 

The Court: It was too late to file it. 

Mr. Earnest: I do not agree with you. 

The Court: I do not mean as a matter of law, but 

197 I mean too late to get together. There had been a 
cleavage established that could not be healed at that 

time. That is what it was. 

Mr. Earnest: If you believe the testimony of these plain¬ 
tiffs, at no time did they authorize Mr. Brownley or Mr. 
Neubeck to rescind this agreement. At no time did they 
express any desire in connection with it other than the fact 
that they wanted to live and abide by it. Neubeck tells you 
the circumstances under which he filed the answer and the 
effect of the filing of the answer. 

The Court: If they knew what they were doing and if a 
man won’t swear to what he has put in writing, I do not 
think much of that. It seems to be their burden as to why 
thev did not want to swear to this answer. Thev did not 
want to swear to something that was false. 

• ••*•*•••• 

208 Mr. Gardiner: I want it distinctly understood that 
I am not making any reference to the improper con- 
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duct or depletion or any fraud on the part of Mr. Brownley 
—not at all—but when these people were faced with the 
situation in the answer which he had prepared, I say to 
vouf Honor, and you know the law to be, that a man cannot 
come into court today with a sworn answer and thereafter 
come in court and seek to repudiate that. He is estopped, 
says the law, and that is the principle of estoppel 
209 in court. 

The Court: Who came in first and denied it? Your 
side came in first and denied it? 

MK Gardiner: Let me finish, and then I would like to 
argue with your Honor. 

The Court: All right. 
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United States Court of Appeals 

for the District of Columbia 

No. 8158 

Blanche V’.Vueger, Administratrix of the Estate of 
Charles L. v;ueger, deceased, and Villiam Saxon, Ad¬ 
ministrator of the Estate of Hosina Ernest, deceased. 
Appellants.. 

v« 

JOHN A. BRAUN ET AL., Appellees. 

Appeal from the District Court of the United States for the 

District of Columbia. 

BRIEF FOR APPELLEES. 

_ 

STATEMENT OF THE CASE. 

There would seem to be no substantial dispute about the 
facts in the case; and Appellees, therefore, adopt the Find¬ 
ings of Fact of the Trial Court as and for the statement of 
the case. (Appellants’ App. 18-22) 

QUESTION PRESENTED. 

The sole question presented by this record is whether or 
not Appellees by filing sworn answers to the petition for 
plenary proceedings in Administration Proceeding No. 

53,427, repudiated the “family settlement” agreement 
theretofore entered into by them and Appellants under date 
of June 25,1939. (Appellants’ App. 4-6) 


2 


! SUMMARY OF ARGUMENT. 

There would seem to be no real dispute about the facts 
in the case for no where have any of the Findings of Fact 
of the Trial Court been challenged by Appellants. Accord¬ 
ingly, Appellees have adopted the Findings of Fact as and 
for their statement of the case. All of the Findings of Fact 
are amply supported by substantial evidence; and as shown 
by iFindings of Fact Xos. 16 and 17 (Appellants’ App. 21- 
22) the Trial Court found that Appellees did not repudiate 
thei“familv settlement’’ agreement of June 27), 1939. TTcncc. 
the judgment would seem to be unassailable. 

On Page 8 of their brief Appellants state that the sole 
question presented on this appeal is whether or not Appel¬ 
lees repudiated the “family settlement” agreement by filing 
sworn answers to the petition for plenary proceedings in 
Administration Proceeding Xo. 53,427. During the trial it 
was stipulated and agreed that this was the sole question 
to be determined by the Trial Court (Appellees’ App. 10); 
and the Trial Court entered a Finding of Fact to this effect. 
Cf. Finding of Fact Xo. 15. (Appellants’ App. 21) Appel¬ 
lants cannot therefore urge as they now attempt to do, that 
any question of estoppel is now presented for they are 
bound by the theory on which they presented the case in the 
Trial Court: and this Court should refuse to consider a ques¬ 
tion not raised or tried in the Trial Court. 

However, even if it be assumed that Appellants can now, 
for the first time, urge the question of estoppel, it avails 
them nothing. The mere filing of answers by Appellees 
raised no estoppel. Xo basis for an estoppel otherwise is 
here presented for however nebulous the word may be it has 
always had this solid center—that the party who invokes it 
shall have acted to his detriment upon reliance on what the 
other party has done. Such is not the case here. 

This record conclusively shows that the appeal was taken 
merely for the purpose of delay. Therefore, in accordance 
with Rule 23 of this Court, Appellees are clearly entitled to 
damages at a rate not exceeding 10 per cent, in addition to 
interest as well as the imposition of double costs. 
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ARGUMENT. 

The “Family Settlement” Agreement Was Valid in Its In¬ 
ception and Operates as a Merger and Bar of All In¬ 
cluded Claims. 

The record discloses that when the petition for adminis¬ 
tration of the estate of William Henrv Klein was first filed 
by Appellees, they claimed to be cousins of decedent and 

that thev collectivelv constituted all of his heirs at law and 
•> * 

next of kin. Thereafter Appellants asserted a claim to the 
entire estate of decedent on the ground that they were the 
aunt and uncle of the decedent, though of the half blood. 
Negotiations were had between the parties and ultimately 
there came a time when the “family settlement” agreement 
of June 25,1939, was entered into by all of the parties. (Ap¬ 
pellants’ App. 4-6) As the Trial Court found, the “family 
settlement” agreement insofar as Appellants were con¬ 
cerned, was conditioned upon the admission in writing by 
Appellees of the alleged relationship of the Appellants as 
well as the facts upon which Appellants rely in order to sus¬ 
tain the alleged relationship. Cf. Finding of Fact 17. (Ap¬ 
pellants’ App. 19) 

It is without dispute that this condition precedent to the 
“family settlement” agreement was agreeable to Appellees 
and accordingly a complete recital of the facts relied upon 
by Appellants in order to sustain their alleged relationship 
was included in the agreement that was signed; and their 
alleged relationship was duly admitted in and by paragraph 
1 of the agreement. (Appellants’ App. 5-6) At this stage 
therefore it necessarily follows that the minds of the parties 
having met, a valid and subsisting agreement was entered 
into. There would seem to be no question here involved as 
to the validity of the agreement in its inception. The in¬ 
veterate policy of the law is to encourage, promote and sus¬ 
tain agreements for the settlement of claims and disputes. 
Where, as here, no rights of creditors intervene and the 
“family settlement” agreement is free from fraud it is to be 
upheld and enforced by the Courts. See Annotated Notes, 
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6 A.IL. R. 535; 38 A. L. R. 758; and 54 A. L. R. 976. In Tise 
v. Hicks, 191 X. C. 609, 132 S. F. 560, one of the cases re¬ 
ferred to in 54 A. L. R. 976, it is said: 

“Family settlements, * * * when finally made, and 
when they do not prejudice the rights of creditors, are 
favorites of the law. * * * They are made in recog¬ 
nition of facts and circumstances known, often, only to 
those who have lived in the sacred family circle, and 
which a just family pride would not expose to those 
who neither understand nor appreciate them. They 
i proceed from a desire on the part of all who participate 
in them to adjust property rights, not upon strict legal 
principles. however just, but upon such terms as will 
prevent possible family dissent ion, and will tend to 
strengthen ties of family affection.” (Italics supplied) 

Apparently, this is the rule which obtains in this juris¬ 
diction also. In Hilton v. Raekey, 37 App. D. C. S3, this 
Court, in upholding a “family settlement” agreement be¬ 
tween the widow and certain heirs at law of an intestate, 
said in part as follows: 

“The consideration for this contract was the amic¬ 
able and economical settlement of the estate. It is a 
good and valid consideration. The contract is one 
which the courts will not only uphold but encourage.” 

The rule with respect to family settlements is but an adap¬ 
tation of the general rule that the courts favor the compro¬ 
mise and settlement of disputed claims, and it is presumed 
that the parties making them have consulted their own in¬ 
terest. McMahon v. Matthews, 4S App. D. C. 303; Clark v. 
Barlow, 74 App. D. C. 328,122 F. (2d) 337: Booth Fisheries 
Co. v. Alpena, 135 X. \Y. 1063, 170 Michigan 611. They are 
not lightly to be interferred with. Graham v. Speck els and 
Bros. Co.. 248 F. 66, certiorari denied 247 U. S. 507. Nelson 
v. Krigbaum, 226 P. 169,33 Idaho 716; Kentucky Joint Stock 
Land Bank v. Yates. 87 S. 5Y. (2d) 931, 261 Ky. 441. Family 
settlements are not to be set aside except for strong and co¬ 
gent reasons. Ilallowa v. Buck, 296 S. W. 74, 174 Ark. 497; 
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Carhart v. Aldridge, 109 So. 900, 144 Miss. 178; Adamack 
v. Herman, 33 S. W. (2d) 135 (Mo.). Hence, in the absence 
of fraud, mistake or circumstances going to the validity of 
the agreement itself, a settlement voluntarily entered into 
by the parties cannot be repudiated bij the parties or set 
aside by the court. 15 C. J. S., Sec. SO, Compromise and 
Settlement , and cases cited in Note 59. 

Thus it would seem clear that unless there is a rescission 
after a valid compromise agreement has been entered into, 
any subsequent remedy of the parties, with reference to the 
matters included therein, must be based on the agreement 
for it operates as a merger and bar of all included claims 
and pre-existing causes of actions. 15 C. J. S., Sec. 24(a), 
Compromise and Settlement; Geiger v. First Troy National 
Bank cO Trust Co.. 72 F. (2d) 877; Harris <6 Spear v. Con¬ 
cordia Fire Ins. Co., 68 F. (2d) 63; Meguire v. Corwine, 10 
D. 0. 81, Aff. 101 U. S. 108, 25 L. ed. 899; Luckett v. Green. 
1 App. D. 0. 92. 

The Mere Filing of Answers- by Appellees in the Plenary 
Proceeding Did Not Constitute a Repudiation of the 
“Family Settlement” Agreement. 

Appellants’ position is somewhat difficult to understand. 
Nowhere in the brief do thev attack a single Finding of Fact 
of the Trial Court. In the main their entire argument is 
based upon different statements made by the Trial Court 
during the trial of the case, which in reality have no bearing 
on the issue here, or incomplete parts of the testimony or 
statements made by counsel for Appellees during the trial. 
Their conclusions therefore are drawn from ‘‘half truths”. 
Notwithstanding that the Trial Court expressly found that 
Appellees did not repudiate the “family settlement” agree¬ 
ment either by filing answers in the plenary proceedings or 
otherwise, Appellants nevertheless would seem to argue 
that the sworn answers filed by Appellees in the plenary 
proceeding constitute admissions against interest, and are 
conclusive on the issue of the alleged repudiation. Indeed, 
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if we analyse their position correctly, it is predicated solely 
on this proposition. 

The general rule is that where no consideration other 
than that of evidence enters into the question, even admis¬ 
sions against interest are not conclusive under anv circum- 
stances or in any situation. Pleadings containing admis¬ 
sion^ against interest are inconclusive in the action in which 
filed. Annotated Notes: 14 A. L. R. 22, 75; 90 A. L. R. 
1393, 1407. Ferris v. Hard, 135 X. V. 354, 32 X. E. 129: 
Smith v. Xi mocks. 94 X. C. 243; Scott v. Scott , 17 Ind. 307: 
Myatf v. Lockhart. 9 Ala. 91; Riggs v. New Orleans T. c(’ M. 

R. Co.. 87 So. 723 (La.); Tiddy v. Graces. 127 X. 0. 502, 37 

S. E. 513; Power v. Williams. 53 X. D. 54, 205 X". \Y. 9; Pull¬ 
man Co. v. Bullard, (CCA 5), 44 F. (2d) 347; Abrams v. 
Uenkiug. 81 Pa. Super. Ct. 422; Knerzen v. Worthing, 183 
AA’is. 39, 197 X. AY. 199. 

Moreover, pleadings filed by parties are not conclusive 
when used in other proceedings. Behr v. Conn. Mut. Life 
Ins. Co., 4 F. 357: Ilymau v. Wheeler, 29 F. 347: Blanks v. 
Klein, (CCA 5) 53 F. 436; Schindclholz v. Cullnm. (CCA 8) 
55 F. 885; Keyser v. Pickrell. 4 App. J). C. 198; Posey v. 
Hanson. 10 App. D. C. 496; Pope v. Allis. 115 U. S. 363, 29 
L. ed. 393: United States v. Securities Corporation General, 
55 App. T). C. 256, 4 F. (2d) 619, affirmed 269 U. S. 283, 70 
L. ed. 275: Dixon v. Cassets Co.. 34 Ga. App. 478, 130 S. E. 
75; Guarantee Bond A’ Mortg. Co. v. lidding. 246 Mich. 334, 
224 X’. AY. 643; Lehigh Valley R. Co. v. Allied Machinery 
Co., (CCA 2) 271 F. 900; Dwyer v. Dwyer. 265 Ill. App. 155; 
Knupp v. Hubbard, 130 Okla. Ill, 265 P. 133. 

In the early case of Keyser v. Pickrell, supra, this Court 
held!the pleadings in one case could not be properly re¬ 
ceived in evidence in another and different case. In its 
opinion this Court said in part: 


“It was not error to exclude * " * the record in 
the case of AA’illiam B. Bowie v. Mary E. Pickrell, Ex¬ 
ecutrix * * # . The admissions made by a party in the 
pleading in another and different case are generally 
held not to be competent evidence. Davis v. Gallagher. 
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124 X. V. 487; Domic v. Williams, 13."} Mass. 28. This 


rule, like most others, 1ms its exceptions, but this case 
does not come within them. 

“We may also add that there is no element of estop¬ 
pel as claimed, in such pleadings, * * * in the trial of 
another and whollv different case.” 


In a later case, Posey v. Hanson, supra, it appears that 
plaintiffs offered in evidence as admissions of the defen¬ 
dant again her own interest, an affidavit and an answer, 
both of which had been filed in another and different case. 
Defendant, over the objection of plaintiffs, was permitted 
to offer evidence showing the facts and circumstances sur¬ 
rounding the execution and filing of the papers. 

In sustaining the action of the Trial Court, this Court 
said in part: 

“The Court was clearly right in permitting the de¬ 
fendant to explain the circumstances under which the 
affidavit had been made in order that the jury might 
determine the proper weight to he given to the facts 
so recited. 1 Greenleaf Ev., Sec. 180; 1 Wharton Ew, 
Sec. 259.” 


Speaking further this Court said: 

“(1) In so far as the affidavit is concerned, the ques¬ 
tion has been settled by what lias been heretofore said 
in respect of the admissibility of the evidence tending 
to show the circumstances under which that affidavit 
had been procured from the aged and ignorant defen¬ 
dant. 

“(2) Both papers having been read by the plaintiffs 
as admissions of the defendant against her own inter¬ 
est, she was entitled to hare all that she said, in imme¬ 
diate connection, considered by the jury; and the court 
did not err in the charge to that effect. 1 Greenleaf 
Ev., Sec. 201; 2 Wharton Ev., Sec. 1103. 

“(3) The record does not show that the answer of 
defendant, from which the plaintiffs read the para¬ 
graph, had been signed or sworn to by her. But, assum¬ 
ing that it had been sworn to by her as ‘true to the best 
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of her knowledge and belief,’ as is the practice, it was 
admissible as an admission merely. It could not oper¬ 
ate as an estoppel, and it would have been error to give 
the instruction to that effect asked by plaintiffs. Buz¬ 
zard v. Houston, 77 Tex. 436, 445: 1 Wharton Ev., Sec. 
838: 1 Greenleaf Ev., Sec. 204.” (Italics supplied.) 

Also, in United Staff's v. Seeurities Corporation General, 
supra, this Court adopted the rule laid down in Pope v. 
Allis. 113 C. S. 363, 20 L. ed. 393, as follows: 

“When a bill or answer in equity or a pleading in an 
action at law is sworn to by a party, it is competent 
evidence against him in another suit as a solemn admis¬ 
sion bv him of the truth of the facts stated.” 

That such admissions are not deemed to be conclusive, 
however, is shown by the following language in Pope v. 
Allis, supra: 

“When the averment is made on information and be¬ 
lief, it is nevertheless admissible, though not conclu¬ 
sive. Lord Ellenborough, in Doe v. Steel, 3 Campbell 
115. The authority cited sustains the proposition that 
the fact that the averment is made on information and 
belief, merely detracts from the weight of the testi¬ 
mony: and does not render it inadmissible.” (Italics 
supplied.) 

Therefore it would seem to be obvious that an admission 
against interest may be explained or contradicted. Anno¬ 
tated Note: 90 A. L. R. 1393, 1409 and of cases therein cited. 
A mistake or misunderstanding may be shown. Beery v. 
Glynn , 214 Iowa 635, 243 X. W. 365: Beck v. General Pis. 
Co., 141 Or. 446, 18 P. (2d) 379; Knerzer v. Worthing, 183 
Wis. 39, 197 X. W. 199. If the allegations in the pleadings 
are drawn bv an attorney on a misunderstanding of the 
facts but not by authority of the parties, this may be shown. 
Dwyer v. Dwyer. 265 Ill. App. 155: Beck v. General Ins. Co., 
141 Or. 446, 18 P. (2d) 579. Proof of the pleader’s igno¬ 
rance lof the contents of the pleading or the fact that the 
pleaddr did not inspire the contents of the pleading destroys 
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much of its probative value. Carpenter v. Tri-State Teleph . 
(0 Teleg. Co ., 169 Minn. 287, 211 X. \V. 463; More v. More, 7 
S. \V. (2d) 1096 (Tex.). A person making a pleading has 
the legal right to show that it was made under a misappre¬ 
hension or for a particular reason. Burlington Hotel Corp. 
v. 1) ixou, 196 X. C. 265, 145 S. E. 244. It is error not to 
permit an attorney to explain why he framed an abandoned 
pleading in the way it was offered in evidence. Hester v. 
HVs/en/ Life & Accident Co., 67 Mont. 286, 215 P. 508. 

When the facts of the case are considered in the light of 
the foregoing principles it is clear that the answers filed 
by Appellees in the plenary proceedings did not in and of 
themselves constitute a repudiation of the agreement in 
question. The best that Appellants can urge is that they 
constitute admissions against interest. These authorities 
fully demonstrate the fact, however, that the trial court did 
not commit error in receiving evidence establishing the facts 
and circumstances surrounding the issue and filing of an¬ 
swers by Appellees. 

Findings of Fact 16 and 17 are amply supported by sub¬ 
stantial evidence. It is without dispute that neither Appel¬ 
lants nor Appellees ever expressly abandoned or repudiated 
the “family settlement” agreement, nor did any of the par¬ 
ties in interest ever authorize their attorneys to abandon 
or repudiate the “family settlement” agreement for and 
on their behalf. The Trial Court found that the filing of 
answers by Appellees in the plenary proceedings was done 
merely as a formal matter in order to maintain the status 
quo; and further that they were filed by Appellees’ attorney, 
Xeubeck, in accordance with what he conceived to be the 
proper practice in such matters where a compromise agree¬ 
ment had been entered into. These findings would seem to 
be decisive of the sole issue here. 


Appellants’ argument with respect to the necessity of 
filing answers in the plenary proceedings is not convincing. 
It only became necessary to file the petition for plenary 
proceedings after Appellants had asserted an adverse claim. 
Therefore, when the parties entered into the settlement 
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agreement of June 23, 1939, it would seem that it was no 
longer necessary for answers to be filed in the plenary pro¬ 
ceedings because all of the parties who were claiming to be 
the heirs at law and next of kin of said decedent had settled 
and composed their differences. 

He that as it mav it is a very easv matter to understand 
- •> * 

why | Appellees were reluctant to excute the sworn answers 

prepared for them by Brownley, and why they pursued the 

course thev did after Brownlev insisted that the answers 
« * 

which he prepared be signed and filed by Appellees. In dis¬ 
cussing the matter with them, and notwithstanding Appel- 
lees’i reluctance to swear to something, even on informa¬ 
tion and belief, which they did not believe to be true, Brown¬ 
ley stated, ‘‘When it came to money, I would shut my eyes 
and sign.” Brownley, likewise told Appellees, he was 
neither their attorneys nor Appellants’ attorney, and that 
“I stand between the both to see that the rightful owner 
gets it.” (Appellees’ App. 20) 

Brownley apparently took the position at first that it was 
necessary for Appellees to file sworn answers so that he, 
“would be protected as Administrator in making the dis¬ 
tribution and so that my bond would be protected,” what¬ 
ever that means. It requires only a cursory examination 
of the agreement itself to readily perceive that Brownley 
was accorded the fullest protection under the law under the 
agreement; and that his asserted reason for the necessity 
of the filing of answers by Appellees is utterly without 
merit. When questioned by the Trial Court with respect 
to the agreement Brownley replied that even if the agree¬ 
ment was good, insofar as it affects the Administrator in 
the distribution of the estate, “I do not consider that agree¬ 
ment to have any legal binding force.” (Appellees’ App. 
12) Brownley further stated, “That, insofar as I am con¬ 
cerned, as Administrator I cannot file any administration 
upon: agreements collateral to the administration.” (Ap¬ 
pellees’ App. 12) 

Thus it would appear that it was Brownley and no one 
else who had a change of heart and apparently this accounts 
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for the reason why lie sought to require Appellees to file 
sworn answers based upon facts which they did not even 
believe to be true and which were not at all necessary nor 
essential in order to make distribution of the estate in ac¬ 
cordance with the agreement signed by the parties. How 
Brownley could have been more protected by the filing of 
sworn answers in the plenary proceedings than he is pro¬ 
tected under the terms of the agreement itself has not been 
demonstrated. The trial court apparently felt that the po¬ 
sition of Brownley was untenable. In discussing the mat¬ 
ter with Brownley the Court stated: 

“The Court: Of course, the agreement would stare 
any one of them in the face. That is the reason why 
I asked the question whether that agreement, standing 
there on record in the Probate Court, under which you 
made the distribution, would he binding on every per¬ 
son who signed it. It seems to me they would he es¬ 
topped from going back on the agreement. Do you 
understand what I mean?” (Appellees App. 13) 

In the letter written bv Brownlev to Mrs. Anna Seriba on 

•' <•> 

July 7, 1939, (Appellees’ App. 7) Brownley stated that, 
“the purpose of the answers sworn to, is to clear the rec¬ 
ord and have as a matter of record in the proceeding, affi¬ 
davits to the effect, that there are no other living relatives, 
on which basis of fact, I can then ask the Court to permit 
distribution.” If, in reality, this was the purpose of Brown¬ 
ley in requiring Appellees to sign sworn answers for filing 
in the plenary proceedings, then such condition was fully 
met by the answers respectively filed by Appellees. In the 
sworn answers filed by Appellees through their attorney, 
Xeuheck, it is stated under oath, among other things that 
Appellees, “know of no other claimants to said estate,” 
meaning no other claimants other than Appellants and Ap¬ 
pellees. (Appellants’ App. 14, 16) Prior to the writing of 
this letter, however, and during the time that Apellees were 
discussing with Brownley the necessity of filing sworn an¬ 
swers to the plenary proceedings he told Appellees that the 
reason he wanted them to execute the sworn answers was 
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that Appellants, “would not be recognized in Court unless 
we show that they were the aunt and the uncle.” (Appel¬ 
lees’ App. 19) Brownley’s shifting positions, therefore, 
leads us onlv to unintelligible darkness. 

Counsel for Appellants seek to ridicule the position taken 
by Appellees in their refusal to execute and file sworn an¬ 
swers admitting the relationship of Appellants when they 
had theretofore executed a “family settlement” agreement 
wherein such admission had been made. In addition to their 
conscientious objection to swearing to something they did 
not believe to be a fact, even on information and belief, the 
difference between the two is manifest. It is well settled 
that the compromise and settlement of a claim or cause of 
action is not an admission that the claim is valid but merely 
that there is a dispute and that an amount is paid to be rid 
of the controversy. 15 C. J. S., Sec. 22, Compromise and 
Settlement; Windsor Investing Corp. v. T. J. McLaughlin's 
Sons, 130 Misc. 730, affirmed 229 X. Y. S. 926; Swan v. 
Great Northern Ry. Co., 160 N. AY. 657, 40 X. D. 258; Avery 
v. Howell, 172 P. 995,103 Kansas 31; Fulton Investment Co. 
v. Splith, 149 P. 444, 27 Colo. App. 279; Cheshire v. Des 
Moines City R. Co., 133 X. AY. 324, 153 Iowa 88. 

Xow after answers were filed to the plenary proceedings 
by Xeubeck for and on behalf of Appellees, Brownley sent 
Appellants to his office associate, Garnett who filed an an¬ 
swer for them to the plenary proceedings. Brownley, the 
Administrator never filed the “family settlement” agree¬ 
ment in the probate court and there came a time when 
Xeubeck associated Gardiner and Earnest with him as at¬ 
torneys for Appellees. 

On September 26, 1939, Appellees’ counsel wrote a letter 
to Mr. Brownley (Appellees’ App. 31-32) in which they re¬ 
quested that he immediately file the “family settlement” 
agreement in the probate court and make settlement and dis¬ 
tribution in accordance with the terms thereof, “since it 
would appear that nothing further should be required.” 
On September 27, 1939, Mr. Brownley replied to the above 
letter (Appellees’ App. 32-33) in which he advised that he 



13 


was filing; a motion for the appointment of a special master 
or in the alternative for a preliminary hearing before a 
jury on the question of kinship because Appellees had, “ap¬ 
parently specifically repudiated the terms of the agree¬ 
ment,” in that, “they have refused to sign such pleading 
as would permit my making distribution of the estate.” 

Brownley filed a motion for the appointment of a special 
master or in the alternative for a preliminary hearing on 
kinship in the probate court on September 2S, 1939 (Appel¬ 
lees’ App. 2-4); and on October 6, 1939, Appellees filed an 
affidavit in opposition to such motion. (Appellees’ App. 
5-8) In said affidavit Appellees contended (Appellees’ App. 
8) that the plenary proceedings theretofore ordered by this 
Court were no longer necessary because all of the claimants 
had executed the “family settlement” agreement of June 
25,1939; and they urged therefore that the plenary proceed¬ 
ings should be discontinued and that distribution of said 
estate be made in accordance with the terms and provision 
of said agreement. 

The motion came on for argument before Mr. Justice 
Proctor and on November 13,1939, he filed a written memo¬ 
randum opinion in the cause in which he stated that while 
the probate court had no jurisdiction to determine questions 
concerning the agreement for settlement and distribution 
of an estate, nevertheless, the validity and binding effect 
of the “family settlement” agreement ought to be decided 
before a trial of issues as to who are next of kin “for if the 
agreement is binding on all parties the question as to next 
of kin would be unimportant.” (Appellees’ App. 9) Fol¬ 
lowing the suggestion of Mr. Justice Proctor as set forth 
in his opinion, Appellees, therefore, instituted this suit. 

Thus it will be seen that the acts and conduct of Appel¬ 
lees have at all times been entirely consistent with the com¬ 
promise agreement entered into by all of the parties in 
interest. This is of particular significance for though the 
parties to a contract may abandon it by matters in pais 
still the acts and conduct relied upon to constitute the aban¬ 
donment must be clearly proved, and they must be positive, 
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unequivocal and inconsistent with the intention to be fur¬ 
ther bound by the contract. City of Del Rio v. Ulen Con¬ 
tracting Corp., 94 F. (2d) 701, (CCA 5); Ross v. Taylor, 
200 P. 971 (Calif); May v. Gettie, 140 X. C. 310, 53 S. E. 75. 
In City of Del Rio v. Ulen Contracting Corp., supra, the 
Court said: 

“Rescission by abandonment requires mutual assent 
of the parties. Such assent can of course be found in 
the circumstances. Monte Vista Farmers' Co-op. Pro¬ 
duce Co. vs. Bemis Bro. Bag Co., S Cir., 294 F. 8. The 
question is whether the contract, by reason of subse¬ 
quent acts of the parties, has ceased to have a legal 
existence. Mood v. Methodist Episcopal Church South, 
Tex. Civ. App., 289 S. W. 461; 15 C. J. 601; 55 C. J. 
257. An offer to rescind, not accepted by the other 
party, does not constitute an abandonment bv the party 
hiaking the offer, nor does it constitute a waiver of his 
right to enforce the contract. Where conduct is relied 
ifpon, the acts of the parties must be positive, unequiv¬ 
ocal and inconsistent with an intent to be further bound 
by the contract. Iloggson Bros. v. First National 
Bank, 8 Cir., 231 F. 869, certiorari denied 241 U. S. 679, 
36 S. Ct. 727, 60 L. Ed. 1233; Metz Furniture Co. v. 
Thane Lumber Co., 8 Cir., 298 F. 91; Wheaton v. Col¬ 
lins, X. J. Ch., 84 A. 271; 6 R. C. L. 930.” (Italics sup¬ 
plied) 

Here Appellees merely filed an answer to the plenary 
proceedings in order to maintain the status quo. Having 
done this they made demand upon Brownley, the Adminis¬ 
trator, to file the agreement in question and proceed with 
the distribution. This he declined and refused to do and 
it wasn’t until after a notice to produce the agreement in 
question was served on him on October 3, 1939, that he 
consented to produce the same and finally filed it in the 
probate court. When Brownley sought to proceed with the 
plenary proceeding, Appellees made their position defi¬ 
nitely known by stating to the Court that there was no nec¬ 
essity for the same in that all of the parties in interest 
had entered into a compromise agreement. When Brown¬ 
ley and his associate Garnett, who in the meantime had com- 
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nieneed representing Appellants, declined and refused to 
abide by the contract which had been filed, Appellees were 
forced to file this complaint in order to enforce their rights 
in the premises. 

Certainly under such circumstances the Trial Court 
would not have been justified in finding that there had been 
a repudiation of the compromise agreement. Appellees tes¬ 
tified that they never abandoned or repudiated the contract 
and never had anv intentions of doing so and were alwavs 
and are now willing to abide by and perform the same. 
Strangely enough, Appellants likewise present in Court did 
not take the witness stand. The truth of the matter is, 
therefore, that nobodv outside of Brownlev and his office 
associate Garnett ever entertained the view that the com¬ 
promise agreement had been repudiated or abandoned. The 
principle is well settled that in order to annul or set aside 
a contract, there must be the same meeting of the parties’ 
minds as was required to make it. Pitcairn v. American 
Refrigerator Transit Co., 101 F. (2d) 929 (CCA 8); 
Wheeler v. New Brunswick <£• C. RR. Co., 115 U. S. 29, 29 
L. ed. 341; Chicago, Burlington & Quincy R. Co. v. Nebraska, 
170 U. S. 56, 42 L. ed. 94S. 

We then have the somewhat anomalous situation of par¬ 
ties settling and compromising their differences; entering 
into a valid contract and never thereafter having any nego¬ 
tiations with respect to the subject matter. On what basis 
then could the Trial Court have concluded that there had 
been a repudiation or an abandonment of the agreement 
in question. As the Trial Court very definitely stated in its 
consideration of the effect of the sworn answers filed by 
Appellees, “it depends on what was on their minds at that 
time. If they denied it as a mere formality, that is one 
thing. If they seriously deny it after swearing to it that 
speaks for itself.” (Appellees’ App. 13) As we have seen 
he found that Appellees filed their answers as a mere for¬ 
mality. 

The truth about the matter is that counsel representing 
the respective parties by their failure to refer in some man- 
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ner to the agreement signed by the parties in their answers 
filed in the plenary proceedings brought about a condition 
which insofar as this record is concerned was diametrically 
opposed to the wishes and intentions of the parties in inter¬ 
est themselves. This phase of the case was fully under¬ 
stood and taken into consideration by the Trial Court. The 
Trial Court said, “it looks to me, on the face of it, without 
imputing any possible motive, that counsel on both sides, 
by doing formal things, have done things that have de¬ 
veloped into serious questions on both sides here.” (Ap¬ 
pellees’ App. 26) 

However viewed, the conclusion seems almost inescapable 
that it was Brownlev and no one else who had a change of 
front. Apparently, his further investigation in the case 
led him to believe that Appellants had a stronger claim to 
the entire estate than he had at first realized. Therefore, 
lie declined and refused to file the compromise agreement 
which the parties had entered into and thereby frustrated 
thei efforts of the parties to have an immediate distribution 
by reason of his unnecessary and unwarranted demand upon 
Appellees to file an improper answer in the plenary pro¬ 
ceedings. He, and he alone, then took the position that the 
family agreement had been repudiated and he sent Appel¬ 
lants to his own office associate, Garnett, so that Garnett, 
on behalf of the Appellants could contend for the whole 
estate rather than to receive one-third share thereof under 
the family agreement. 

Appellants’ contention that Appellees and Earnest, one 
of their counsel, were contending for the entire estate dur- 
ingi the trial of this case is ridiculous on its face. Though 
perhaps unnecessary, we feel that this contention should 
not! remain unchallenged. A careful reading of all of the 
testimony in the case clearly discloses that both counsel for 
Appellants and counsel for Appellees took the position that 
the relationship of the parties to the decedent was not be¬ 
fore the Trial Court for consideration. It is true that dur¬ 
ing the cross-examination of Appellees that some of the 
interrogation by counsel for Appellants was directed along 
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this line. This obviously was improper but in any event it 
has no bearing on the issues here. In the opening state¬ 
ment on behalf of Appellees, Earnest stated as follows: 

“The plaintiffs entered into the agreement in good 
faith, have at all times been willing to abide by it, and 
we are in Court today asking this Court to adjudge that 
under that contract the plaintiffs are entitled to a two- 
thirds distribution in this estate. 
*#•#****• 

“And that is what I am here for today, and this is 

the sole issue before vou todav—whether or not that 

•> •< 

contract is in full force and effect.’’ (Appellees’ App. 

10 ) 

The Court inquired of counsel for the Appellees what 
their position was in this regard and reply was made thereto 
as follows: 

“The Court: You gentlemen are not claiming now 
that the claimants who are the larger size in numbers 
are the sole owners of that property or estate, are you ? 

“Mr. Earnest: We never have claimed it. We are 
asking for only two-thirds. I think we are entitled to 
all of it, if that is what you mean. I think it can be 
demonstrated— 

“Mr. Garnett: Now, just a minute— 

“The Court: Just one at a time, gentlemen, I cannot 
hear vou two gentlemen at once. I do not hear well 
from one ear, and it confuses me. 

“Mr. Earnest: If it ever gets to that point, I think 
we can establish by competent proof that the larger 
number are the sole heirs at law and next of kin, but 
that is not before us today. We are willing to abide 
by the agreement.” (Appellants’ App. 29) 

Again Earnest stated as follows: 

“As far as the plaintiffs in this case arc concerned, 
sir, I said it, and I now reiterate it, all I want to know 
from you, sir, is whether or not this contract is in full 
force and effect. We are not asking you to go beyond 
that, notwithstanding the fact that we have in other 
prayers and the complaint asked for further relief. 


IS 


The sole point here is whether or not this contract is 
binding; upon the parties who signed it.” (Appellees’ 
App. 34) 

Also, Gardiner stated: 

“I do not believe there is any question about who is 
the relation or is not. I think that has been gone into 
improperly. I tried to stop it today. The only ques¬ 
tion here is dealing with the repudiation of the con¬ 
tract . 

“Mr. Brownley: Whether or not the papers filed 
i amount to a repudiation of the contract.” (Appel¬ 
lants’ App. 32) 

It is apparent, therefore, that Appellees did not contend 
at the trial that they are entitled to the entire estate. 
The case was submitted to the Trial Court on the sole 
proposition as to whether or not the contract in ques¬ 
tion was in full force and effect. Garnett, one of the coun¬ 
sel for Appellants stated, “I am perfectly willing to sub¬ 
mit the case on the sole proposition as to whether or not 
the contract is valid and binding. There are many issues 
that might be raised in this case, but, insofar as we are con¬ 
cerned, we are perfectly willing to submit it on that one 
legal proposition.” (Appellees’ App. 10) Notwithstand¬ 
ing this stipulation and concession by Garnett, he there¬ 
after attempted to open up the question of relationship and 
now would attempt to confuse the issue in this case by in¬ 
jecting the matter of relationship into it when in truth and 
in fact it was not considered by the Trial Court and has no 
bearing upon the issue here involved. 

I No Question of Estoppel Here Presented. 

As has already been pointed out, the question of estop¬ 
pel was not raised or presented in the trial below. Not 
only this, but counsel for the respective parties stipulated 
and agreed that the sole question involved was whether or 
not Appellees by filing sworn answers to the plenary pro¬ 
ceedings had repudiated the contract in question; and the 
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Trial Court in substance found that this was the sole ques¬ 
tion which was to be determined by it. Cf. Finding of Fact 
15. (Appellants’ App. 21) Notwithstanding these indis¬ 
putable facts Appellants now seek to argue for the first 
time that the question of estoppel is involved on this appeal. 
In Cohen v. Cohen, 47 App. D. C. 129, this court very defi¬ 
nitely stated that issues or questions not raised or pre¬ 
sented in the trial court will not be considered on appeal. 
See also Burnet v. Commonwealth Improvement Company, 
287 U. S. 415, 77 L. ed. 399. Also, in Donovan v. Broicn, 70 
W. L. R. 163, 124 F. (2d) 295, this court said: 

“It is a salutarv rule that error which the trial court 
is given no opportunity to correct will not, in general, 
be considered on appeal.” 

See also: Martin v. Washington Times Co., 67 App. D. C. 
11, 89 F. (2d) 230. 

However, even if it be assumed that this question is prop¬ 
erly before this court for review it would seem clear that 
the position of Appellants is untenable. In Posey v. Han¬ 
son, supra, this court held that an answer to a bill in equity, 
even when sworn to by defendant as “true to the best of her 
knowledge and belief” is admissible in evidence in a suit at 
law as an admission merely and cannot operate as an estop¬ 
pel. Again, in Keyser v. Piekrell, supra, this court held that 
the recitals in the pleadings of another and different case 
made in the trial of that case do not operate by way of es¬ 
toppel against the party. Then, in Cloudy v. Duvall, 55 
App. D. C. 319, 5 F. (2d) 381, this court held that the widow 
of the decedent was not estopped from maintaining the 
claim that decedent was a resident of Illinois at the time of 
his decease, and also claiming the right to succeed to his 
estate under the law of Illinois, although her petition to the 
Court contained the statement that the decedent was a resi¬ 
dent of the District of Columbia, and was thereafter re¬ 
peated in subsequent pleadings. In its opinion this court 
said in part: 
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“ * * * It is doubtful whether the widow at the 

time actually knew that she was subscribing to such a 
statement, and it is certain that she then had no knowl¬ 
edge of its legal effect in respect to her rights as dis¬ 
tributee. Moreover, the administrator was not misled 
to his prejudice by reason of these statements, for lie 
was afterwards notified of her claim before he presented 
his account to the court for approval,, and consequently 
before he distributed any part of the residue.” 

In Drury v. Gorrell. 44 App. I). C. 518, this Court said: 

“An estoppel in pais operates when a person, either 
by his language or conduct or both, misleads or induces 
another to alter or change his position in some respect, 
or influences his conduct in such a way so that it would 
work an injustice to the latter if the former were per¬ 
mitted thereafter to show that the language used or 
conduct exhibited by him was untrue or misleading.” 

This court then cites with approval its decision in Bowen 
v. IJowenstcin. 39 App. D. C. 5S5, and says: 


“The doctrine of estoppel in pais is founded upon 
principles of morality, and is intended to subserve the 
ends of justice. ‘It is a doctrine, therefore, when 
properly understood and applied, that concludes the 
truth in order to prevent fraud and falsehood, and im¬ 
poses silence on a party when in conscience and honesty 
lie should not be allowed to speak.’ Van Rensselaer v. 
Kearney. 11 How. 297, 326, 13 L. ed. 703, 715,”—and 
repeats the language of the Supreme Court found in 
Henshaw v. Bissell. IS "Wall. 255, 271, 21 L. ed. S35, 840, 
to this effect: “An estoppel in pais is sometimes said 
to be a moral question. Certain it is that to the enforce¬ 
ment of an estoppel of this character, such as will pre¬ 
vent a party from asserting his legal rights to property, 
there must generally be some degree of turpitude in his 
conduct which has misled others to their injury. Con¬ 
duct or declarations founded upon ignorance of one’s 
rights have no such ingredient, and seldom work any 
such result.” 


It does not appear from this record that Appellants al¬ 
tered their position or were misled to their prejudice by rea- 


21 


son of tlie action or conduct of Appellees. Without this ele¬ 
ment there can be no estoppel. The statements made by Ap¬ 
pellees at the time that they declined and refused to execute 
sworn answers prepared by Brownley certainly did not evi¬ 
dence any intention to repudiate the agreement in question, 
nor on the basis of anything that was then said can Appel¬ 
lants urge that they were misled to their prejudice. The 
action of Appellees in filing answers to the plenary pro¬ 
ceedings, which were prepared by their attorney, Xeubeck, 
was not inconsistent with their intention to abide by the 
agreement in question. This fact was well known to Brown¬ 
ley at the time. According to Brownley’s view of the case 
1 denary proceedings were necessary in any event and he 
had no right to assume that Appellees’ answer's constituted 
a repudiation of the agreement. It is a matter of very com¬ 
mon practice to file formal answers in a pending case, even 
where the case lias been settled and compromised. 

The continuance of litigation in court after a compromise 
is effected, even though it might be improper does not abro¬ 
gate or nullify the compromise agreement itself, unless the 
parties themselves voluntarily waive or abandon it. Mills 
Comity v. Burlington B. B. Co.. 107 IT. S. 557, 27 L. ed. 578. 
In this case Mr. Justice Bradley said in part as follows: 

“ * * * The compromise agreement of 1868 was 

made whilst the writ of error in that original suit was 
pending in this court, and before the cause was heard. 
That compromise settled the matters in difference be¬ 
tween the parties. There may have been reasons, inde¬ 
pendent of the controversy relating to the particular 
lands in question in that suit, why it was desirable to 
have the legal questions involved therein settled by the 
judgment of this court. The County of Mills and the 
Railroad Company may have been respectively inter¬ 
ested in other lands similarly situated in respect to title 
as the lands involved in that suit. But if this were not 
so, the result would only be that the litigation was con¬ 
tinued here after the parties had adjusted their rights 
by agreement; an improper proceeding, undoubtedly, 
but one which would not abrogate or render null the 
agreement itself, unless the parties voluntarily waived 
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and abandoned it. That they did not waive or abandon 
it is manifest from the fact, that deeds of convenience 
i were executed by the county to the Railroad Company 
in pursuance of the compromise agreement after the 
decision of this court was rendered; * * # ” 

Appellants did not at any time communicate with Appel¬ 
lees and notify them that they treated and considered the 
contract as having been repudiated by reason of Appellees’ 
answers filed in the plenary proceedings. If Appellants in 
reality felt that the agreement had been repudiated then 
it was incumbent upon Appellants to make their position 
known. Instead of this they filed answers in much the same 
manner as Appellees, except that they joined with the Ad¬ 
ministrator and asked for affirmative relief, whereas Ap¬ 
pellees did not. Under the circumstances of the case, it is 
submitted that Appellants permitted Appellees to deal with 
the subject matter under the belief that it was necessary for 
them to file answers by a separate attorney and that the 
agreement in question would be lived up to. Hence, estop¬ 
pel cannot be envoked. As said by this court in Louis TFcr- 
ner Saw Mill Co. v. Ilclvering, 68 App. D. C. 267, 06 F. (2d) 
530: 


“* * * When a party with knowledge or means of 
knowledge of his rights and of the material facts does 
what amounts to a recognition of the transaction as 
existing, or acts in a manner inconsistent with its re¬ 
pudiation, or permits the other party to deal with the 
subject matter under the belief that the transaction lias 
been recognized there is acquiescence and the transac¬ 
tion, though it may have been originally impeachable, 
becomes unimpeachable in equity.” 

Appellees Entitled to Interest, Damages and Double Cost. 

Under Rule 23 of this court it is provided that where 
an appeal delays proceedings on the judgment of the lower 
court and appears to have been sued merely for delay, dam¬ 
ages at a rate not exceeding ten per cent in addition to in¬ 
terest may be awarded upon the amount of the judgment 
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and double cost may be imposed. The record in this case 
shows that when Appellants asserted a claim to the estate 
of said decedent, Brownley, as Administrator, filed a peti¬ 
tion on June 6, 1939, for plenary proceedings to determine 
the next of kin of said decedent. The sole reason for filing 
the petition was the adverse claim asserted by Appellants. 
At the time that the petition was filed Appellants and Ap¬ 
pellees were then negotiating with respect to a settlement 
and on June 25,1939, entered into the written family settle¬ 
ment agreement. 

The agreement should have then been filed in the probate 
court and distribution should have been made thereunder. 
However, due to the arbitrary and capricious attitude taken 
by Brownley, it became necessary for Appellees to employ 
other counsel and file an answer to the plenary proceedings 
in order to comply with the request of Brownley. This they 
did solely to maintain the status quo. 

Brownley, still declined and refused to file the “family 
settlement” agreement in the probate court or to make dis¬ 
tribution thereunder. Ultimatelv, it became necessarv for 
Appellees, following the ruling of Mr. Justice Proctor, to 
institute this suit in order to have a determination as to 
whether or not the “familv settlement” agreement was still 
in full force and effect. After a full hearing, the Trial 
Court found that the “family settlement” agreement was 
still in force and effect and binding upon the parties in in¬ 
terest. Appellants, however, elected to appeal from the 
judgment so entered and in this Court they have not chal¬ 
lenged a single Finding of Fact of the Trial Court. 

That there is no merit to this appeal seems self-evident. 
That it was taken merely for the purpose of delay would 
seem to be equally apparent. The agreement was entered 
into so as to expedite a distribution of the decedent’s estate. 
Nothing else remains to be done in the estate other than to 
make distribution under the terms of the “family settle¬ 
ment” agreement which the Trial Court has determined to 
be in full force and effect. 
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The assets of the estate consist of the sum of $11,252.68 
in cash; and of this sum Appellees are collectively entitled 
to two-thirds, or the sum of $7,501.78. It would seem evi¬ 
dent that by virtue of the arbitrary and capricious conduct 
of Brownley when acting as attorney for Appellants and the 
unreasonable position assumed by their present counsel, 
Brownley's office associate, that Appellees have been de¬ 
prived of the aforesaid sum of $7,501.78 since October 21, 
1941, the date of entry of the judgment in the Trial Court. 

It is, therefore, respectfully submitted that under the cir¬ 
cumstances of the case this Court should award damages 
to Appellees in an amount not exceeding ten per cent in ad¬ 
dition to interest and that it should likewise impose double 
costs. 

CONCLUSION. 

Inasmuch as all of the Findings of Fact are amply sup¬ 
ported by substantial evidence it would seem that the judg¬ 
ment based thereon is unassailable in this court for the rea¬ 
son that none of the Findings of Fact of the Trial Court 
have been attacked. In any event no errors were committed 
by the Trial Court and accordingly the judgment should be 
affirmed. 

Respectfully submitted, 

\V. Gwyxx Gardiner, 

James M. Earnest, 
Attorneys for Appellees. 
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231 Filed Sep 2S 1939 Theodore Cogswell, Register of 
i Wills, D. C. Clerk of Probate Court 

i In the District Court of the United States 
For the District of Columbia 

i Holding a Probate Court 

Administration Xo. 53,427 

In Re Estate of William Henry Klein, Deceased. 

Motion for Appointment of a Special Master or Alternately 
For Preliminary Hearing on Kinship 

Conies now Edwin IT. Brownley, duly qualified and acting 
Administrator herein, and moves the Court that this cause 
be referred to a proper person to take and consider such 
evidence as may be adduced before him to establish which 
persons, if any, are entitled under the laws in force in the 
District of Columbia at the time of the death of the decedent 
to distributive shares of his estate, and to ascertain and re¬ 
port the same to the Court and the amounts thereof respec¬ 
tively, and to return his findings to the Court, subject to con¬ 
firmation by the Court; or in the alternative to frame issues 
for trial by jury as to who constitute the next of kin of the 
above named decedent, such issues to be in the following 
form: 

First: Was Charles L. Wueger an uncle of William Henry 
Klein, Jr., deceased, at the time of his death. 

Second: Was Rosina Wueger Ernest an aunt of the said 
William Henry Klein, Jr., deceased, at the time of his death. 

Third: Were the said Charles L. Wueger and Rosina 
Wueger Ernest the next of kin of the said William Henrv 
Klein, Jr., deceased, at the time of his death. 

Fourth: Were Edward A. Fuhr, Anna E. Scriba, Emma 
E. Dunn, Henrietta Hedrick, Bertha Dorn and John 

232 A. Braun, cousins, respectively, of the said William 
, Henry Klein, Jr., deceased, at the time of his death. 
Fifth: Were the said Edward A. Fuhr, Anna E. Scriba, 

Emma M. Dunn, Henrietta Hendrick, Bertha Dorn and John 
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A. Braun the next of kin of the said William Henry Klein, 
Jr., deceased, at the time of his death. 

and to fix the time and place for the trial of said issues as a 
preliminary to final order herein. 

And for grounds of this motion the Administrator says 
that after his appointment and qualification as Administra¬ 
tor aforesaid, he filed a petition for preliminary proceed¬ 
ings to determine the next of kin, in which he averred that 
the said Edward A. Fuhr, Anna E. Seriba, Emma M. Dunn, 
Henrietta Hedrick, Bertha Dorn and John B. Braun were 
all adults and claim to be first cousins of the said decedent 
and next of kin and sole heirs at law, and that theAdminis- 
trator had been advised that the said Charles L. Wueger 
and Rosina Wueger Ernest were both adults and claim to be 
the uncle and aunt respectively of the decedent, William 
Henry Klein, Jr., and next of kin and sole heirs at law of 
the said decedent. Upon the consideration of this petition 
the Court, on the 7th day of June, 1939, ordered that the 
proceedings upon this petition be deemed a plenary proceed¬ 
ing, that process issue and that each of the parties named 
in the petition be served by mail with a copy thereof. 

The answers of the said alleged cousins, to wit, Edward 
A. Fuhr, Anna E. Seriba, Emma M. Dunn, Henrietta Hen¬ 
drick, Bertha Dorn and John A. Braun, to the petition for 
plenary proceedings deny that the said decedent, William 
Henry Klein, Jr., was a nephew of either of the said Charles 
L. Wueger and Rosina Wueger Ernest, and that they are 
the sole next of kin of the said decedent, and allege that 
Edward A. Fuhr, Anna E. Seriba, Emma M. Dunn, Hen¬ 
rietta Hedrick, Bertha Dorn and John A. Braun are the 
sole next of kin. 

The answer of the said Charles L. Wueger and Rosina 
Wueger Ernest to the petition for plenary proceed- 
233 ings alleges that they are brother and sister, and 
though of the half blood are respectively the uncle 
and aunt of the said William Henry Klein, Jr., deceased, and 
his next of kin and sole heirs at law; and the answer further 
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avers that if the kinship of the said Edward A. Fulir, Anna 
E. Scriba, Emma M. Dunn, Henrietta Hendrick, Bertha 
Dorn and John A. Braun to the said William Henry Klein, 
Jr., deceased, becomes of any importance, they call for strict 
proof thereof. 

As a further ground for this motion the Administrator 
says that he has in his possession the sum of $11,252.68, as 
shown by his account filed June 6, 1939; that no claims of 
creditors have been filed, that he knows of none, and that the 
entire estate of the decedent is now available for distribu¬ 
tion, less costs of administration, payment of any unpaid 
taxes and such other payments or allowances as the Court 
may direct, and that the sole issue in this cause is as to who 
constitutes the next of kin of the decedent. 

I EDWIN H. BROWNLEY, 

331 Tower Building, 
Washington, D. C., 
Administrator, Estate of 
William Henry Klein, deceased. 
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236 Filed Oct 6-1939 Theodore Cogswell, Register of 
Wills D. C. Clerk of Probate Court 

In the District Court of the United States 
For the District of Columbia 

Holding a Probate Court 

Administration No. 53,427 

In Re Estate of William Henry Klein, Deceased. 

Affidavit of Anna E. Scriba in Opposition to Motion for 
Appointment of Special Master or Alternately for Pre¬ 
liminary Hearing on Kinship. 

City of Baltimore, 

State of Maryland, ss: 

Anna E. Scriba being first duly sworn according to law 
deposes and says that she is a cousin of William Henry 
Klein, Jr., deceased, whose estate is being administered in 
the above entitled cause; that following the death of said de¬ 
cedent affiant and Edward A. Fuhr, Emma M. Dunn, Hen¬ 
rietta Hedrick, Bertha Dorn, and John A. Braun, all cousins 
of said decedent employed Edwin H. Brownley, an attor¬ 
ney in Baltimore, Maryland to apply for Letters of Admin¬ 
istration on said estate; that pursuant to said employment 
Edward H. Brownley, with the consent of all of said parties 
filed a petition for Letters of Administration, in which peti¬ 
tion he averred that all of said parties were the sole heirs at 
law and next of kin of said decedent and, with the written 
consent of said parties, was duly granted Letters of Admin¬ 
istration by this Court on the 31st day of May, 1938. 

Thereafter, to-wit, in or about October, 1938 affiant and 
the other cousins of said decedent were advised by said Ad- 
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ministrator that one Charles H. AYueger and Rosina AA~ue- 
ger Ernest claimed to be the uncle and aunt respectively of 
said decedent; that certain negotiations were had be- 
237 tween said Administrator and all of said claimants 
with the view if possible of making an amicable dis¬ 
tribution of the assets of said estate; that as a result of said 
negotiations an agreement was duly executed by affiant and 
the other five cousins of said decedent, as well as by said 
Charles L. Wueger and Rosina AYueger Ernest, providing 
for the distribution of said estate in the proportions of two- 
thirds to affiant and said other five cousins collectivelv and 
the remaining one-tliird to said Charles L. AYueger and Ros¬ 
ina AYueger Ernest; that said Administrator since obtaining 
the execution of said agreement, in or about June 1939 has 
retained the same in his possession; that subsequent to the 
execution and delivery of said agreement said Administra¬ 
tor prepared and submitted to affiant and said other five 
cousins of said decedent an answer to the plenary proceed¬ 
ings which he had instituted in the District Court of the 
United States for the District of Columbia, Holding a Pro¬ 
bate Court in which answer said cousins were requested to 
admit under oath the allegations of the relationship to said 
decedent of said Charles L. AA^ueger and Rosina AA’ueger Er¬ 
nest ; that, upon the refusal of affiant and said other cousins 
to execute said answer, a letter was written on behalf of 
all of said cousins to said Edwin H. Brownley reading as 
follows: 

“AA'dien I called at your office in reference to the estate of 
William H. Klein, (Jr.), deceased, you stated that you were 
not representing any of the persons who claimed to be rela- 
tivefe and next of kin of the deceased, but that vou were onlv 
acting as administrator. 

In view of this statement Mr. Braun and the other cousins 
realize that it is necessary for them to employ an attorney 
or attorneys, and since they are unable to do so without posi¬ 
tive assurance to such attorney or attorneys that you are 
not representing them as attorney, Mr. Braun and the 
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others, that is, Mr. Edward A. Fuhr, Mrs. Anna E. Scriba, 
Mrs. Emma M. Dunn, Mrs. Henrietta Hedrick and Mrs. 
Dorn, would appreciate it if you would kindly let me have a 
letter to the effect that you are not representing 
them.” 

238 Affiant further states that, in reply to said letter, 
said Administrator, Edwin H. Brownley, under date 
of July 7,1939, wrote affiant as follows: 

“July 7, 1939. 

“Mrs. Anna Scriba, 

1829 Wilhelm Street, 

Baltimore, Md. 

Dear Mrs. Scriba:— 

I have your letter of July 6th. You misunderstood what 
I said when you were at my office. My use of the word “Ad¬ 
ministrator” and my relationship as such to relatives and 
next of kin of decedent, had reference only to my duty as 
Administrator, should there be litigation between the Claim¬ 
ants on the question of relationship. Now that you have 
reached an agreement, this situation is avoided, and, it is 
my desire and purpose, as the lawyer in the case, to bring 
the. matter to a close as speedily as possible in accordance 
with the agreement and understanding between all of the 
parties. As stated in mv letter to Mr. Fuhr, the purpose of 
the answer, sworn to, is to clear the record and have as a 
matter of record in the proceedings, affidavits to the effect, 
that there are no other living relatives, on which basis of 
fact, I can then ask the Court to permit distribution. 

Mrs. Ernest and her brother have already executed and 
sworn to similar form of answer and if you and your group 
will do likewise, it will greatly facilitate the early closing 
out of the matter, because, should the matter be further de¬ 
layed, you will have no one to blame but yourselves. 

My advice to you, as Attorney, is to execute and swear to 
the form of answer that I have prepared and forwarded to 
you all for execution, etc., if you have reasonable grounds 
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for belief that the facts therein stated arc true. If I were 
in your position and believing, as I do, that there are no 
other living relatives, I would unhesitatingly do so. 


Verv trulv vours, 

1 V • 


EHB/S. 


(s) EDWIN II. BROWNLEY. 


Copy to Edward A. Fulir. 

Copy to John A. Braun.” 

Affiant further states that, by reason of the insistence of 

said Administrator upon the execution by affiant and said 

other cousins of said decedent of the aforesaid proposed 

answer which he had submitted to them, it became 

239 necessary for them to employ counsel to represent 

them; that answers to said proceedings have been 

dulv filed bv such counsel on behalf of affiant and said other 
• •* 

cousins; that since the filing of said answers counsel for 
said cousins have made demand upon said Administrator 
for the filing in said Court of said agreement and of his first 
and final account as such Administrator, but said Brownley 
has failed and refused to file said agreement or said ac¬ 
count, and has filed the motion hereinabove mentioned. 

Affiant further states that, as she is advised and believes, 
the plenary proceedings hereinabove ordered by this Court 
arc no longer necessary because all of the claim, as next 
of kin, to the net assets of said estate have executed the 
above mentioned agreement and that such plenary proceed¬ 
ings should, therefore, be discontinued and distribution 
maide of said estate in accordance with the terms and provi¬ 
sions of said agreement. 


ANNA E. SCRIBA 


Subscribed and sworn to before me this 3rd day of Octo¬ 
ber, 1939. 


(Seal) 


JOHN L. SCHWARZMANN 
Notary Public. 
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FRANCIS L. NEUBECK, 

National Press Building, 

Washington, D. C. 

GARDINER, EARNEST & GARDINER, 

By W. GWYNN GARDINER, E 
JAMES M. EARNEST, 

Woodward Building, 

Washington, D. C., 

Attorneys for Edward A. Fnlir, Anna E. 

Scriba, Emma M. Dunn , Henrietta Hedrick , 

Bertha Dorn and John A. Braun. 

240 Filed Nov 13 1939 Theodore Cogswell Fegister of 
Wills D. C. Clerk of Probate Court 

PI. Ex. 4 

Adm. 53427. 

Re Wm. H. Klein Estate 
Memo, of Judge Proctor: 

At a meeting with all attorneys I stated mv conclusion to 
be that the Probate Court has no jurisdiction to determine 
questions concerning the agreement for settlement and dis¬ 
tribution of the estate. That the validity and binding effect 
of this agreement ought to be decided before a trial of issues 
as to who are next of kin, for if the agreement is binding on 
all parties the question as to next of kin would be unimpor¬ 
tant. Mr. Gardiner indicated that he would file a complaint 
for cousins of decedent to determine whether agreement is 
binding on Ernest & Wueger, aunt & uncle. Accordingly no 
action will be taken for a reasonable time to await filing & 
outcome of the proposed suit. 

PROCTOR, J. 

Nov. 13/39. 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLEE. 

25 Opening Statement on Behalf of Plaintiffs 

by Mr. James M. Earnest 

• *##***••• 

27 The plaintiffs entered into the agreement in good 
faith, have at all times been willing to abide by it, 
and we are in court today asking this Court to adjudge that 
under that contract the plaintiffs are entitled to a two-thirds 
distribution of this estate. 

• *•#•••••• 

30 Mr. Earnest: And that is what I am here for, and 
that is the sole issue before vou todav—whether or 

not that contract is in full force and effect. 

• *****•••• 

31 Mr. Garnett. I am perfectly willing to submit the 
Case on the sole proposition as to whether or not the 

32 contract is valid and binding. There are manv issues 
that might be raised in this case, but, so far as we are 

concerned, we are perfectly willing to submit it on that one 
legal proposition. 

***#**###• 

33 Charles L. Wueger and Rosina Ernest, if they are 
the uncle and aunt of the decedent, were entitled to 

the whole estate. The other parties to this suit had no in¬ 
terest in the estate, if you concede that Wueger and Ernest 
were the uncle and aunt, respectively. They were the sole 
heirs and next of kin so far as we know. 

• *###****• 

37 I do not care anything about the declaratory judg¬ 
ment question. I do not want to fight it two or three 
times more. I want a clear-cut determination as to the re¬ 
pudiation in the sworn answer. 

• ••••••••• 
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Mr. Earnest: So that there will be no confusion in 

38 the Court’s mind as to the so-called repudiation of 
this agrenient of June 25, 1939, let me supplement 

my opening statement by saying this. Bear in mind that at 

the time of the actual execution of the agreement of June 25 

there had been filed bv the administrator and there was then 

* 

pending in the Probate Court a petition in connection with 
plenary proceedings. 

The Court: To determine what? 

Mr. Earnest: To determine kinship, to which our clients, 
the cousin claimants, and to which the other claimants had 
to file an answer under the law. 

********** 

Mr. Earnest: That is exactly what I am coming to. 

We will show you that there was a letter which came out 
from Mr. Brownley, submitting this compromise contract 
to the plaintiffs, and to each of them, that the condition was 
that the plaintiffs were to admit the relationship of the aunt 
and uncle—not under oath, if you please; just admitted for 
the purpose of compromise. That was done, sir. It was 
the first thing that was agreed to in the agreement. It was 
provision No. 1. 

39 Now, after the contract had been signed—and, 
mind you, Brownley, the lawyer, was representing 

the plaintiffs and the defendants and everybody. He was 
drawing the papers and representing all these people, and 
there were no other lawyers in the case then—he, Brownley, 
who prepared the agreement which was signed by all of the 
parties, then prepares answers for my clients to sign, in 
which they are asked to do this, sir: Admit under oath that 
this alleged aunt and uncle are, in fact, the aunt and uncle. 

They were unwilling to do that, because they are Christian 
people who recognize the seriousness of an oath, and it was 
not necessary to do it, because they had already signed a 
valid and binding agreement which disposed of the matter, 
and it was not one of the requirements— 

The Court: This agreement has in it, though, the admis¬ 
sion of that? 
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Mr. Earnest: Absolutely. Mr. Brownley’s position to 
us is very difficult to perceive. He wants them to come into 
court, under oath, and admit it. Why, I do not know. 

Your Honor knows we settle and compromise cases every 
day, and it is a matter of give and take, and we concede, for 
the purposes of settlement, that they are aunt and uncle, 
and we make an agreement to pay them one-third of the es¬ 
tate, and that is what they did. 

But Mr. Brownley was not satisfied with that. He 
40 wanted them to file an answer in the Probate Court, 
in which each of them had to admit it under oath; and 
mind you this: Having admitted that, he wanted them to 
say: 

ft*##**##*# 

The compromise agreement had not been before the court 
and was not known to the Court. 

46 i The Court: Xow, Mr. Brownley, let me ask you 

this. If the answer speaks correctly as to what you 
put pi it and states that they wish the estate to be distrib¬ 
uted according to the laws of the District of Columbia, that 
woul^l automatically eliminate the others under the law, in¬ 
stead of as it is under the agreement. 

47 Mr. Brownley: Of course not. 

The Court: Providing the agreement is good. 

Mr. Brownley: Even if the agreement is good. I have 
understood that to be an agreement between parties as be¬ 
tween themselves, but so far as it affects the administrator 
in the distribution of that estate, I do not consider that 
agreement to have any legal binding force. 

The Court: I see. 

Mr. Brownley: My theory is this: that, insofar as I am 
concerned, as administrator I cannot file any administra¬ 
tion upon agreements collateral to the administration. 

• ••••••••• 
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All I wanted them to do was to file a simple answer to the 
plenary proceedings. 

****•*###* 

48 I wanted that sworn to under oath, so that I would 
be protected as administrator in making the distribu¬ 
tion and so that my bond would be protected. 

####•**••• 

49 The Court: Of course, the agreement would stare 
any one of them in the face. That is the reason I 

asked the question whether or not that agreement, standing 
there on record in the Probate Court, under which you 
made the distribution, would be binding on every person 
who signed it. It seems to me they would be estopped from 
going back on the agreement. Do you understand what I 
mean ? 

Mr. Garnett’s Opening Statement. 

• *«***•**# 

60 Mr. Garnett: If he can deny it anv more than 
swear it, I do not know how. 

The Court: It depends on what was on their minds at 

that time. If tlicv denied it as a mere formalitv that is one 

•> % 

thing. If they seriously deny it after swearing to it, that 

speaks for itself. 

*•«•*••••• 

64 Mr. Gardner: I would like to. We want to offer 
testimony to show the facts under which it was 

drawn, and the purpose, and so forth. 

«*•#•#**** 

65 Francis L. Neubeck 

• ••*#«<**** 

Direct Examination 
By Mr. Gardiner: 

Q. Mr. Neubeck, you are a member of the Bar of the Dis¬ 
trict of Columbia? A. I am. 
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Q. And you have been engaged in active practice here for 
how pianv years? A. Well, I was admitted to practice in 
1903. That's about thirtv-eight vears. 

########## 

06 A. When I was employed they told me that they 

had been— 

Mq Garnett: I object to the conversation between him 
and his clients. 

*#*######• 

67 Mr. Garnett: 1 am objecting to it as hearsay. 

Mr. Earnest: He can tell what his instructions 
were from them. 

The Court: Acting as agent for them. I will let him tes- 

tifv what tliev told him to do. 

» • 

***##«*#** 


68 By Mr. Gardiner: 

Q. Is this the answer that Mr. Brownley prepared that he 
asked them to sign (handing a document to the witness) ? 

Mr. Brownlev: Let me see it first. 

* 

(After examining a document): Yes, this is right. 

Mr. Gardiner: Now, I call the Court’s attention to that 
language there on the question of their admission. 

The Court: This did not have any reference to the agree¬ 
ment ? 

Mr. Gardiner: None whatever, sir. That is what I am 
coming to, and the agreement was not of record at that 
time. Our Probate Court had no knowledge of it. 

May I offer this in evidence ? 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit 1 and was received in evidence.) 

By Mr. Gardiner: 

Q. Upon receipt of that did or did not your then clients 
submit you this answer? A. Yes. 

Q. And ask you what they should do? A. Yes. 
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Q. And you advised them as you have testified? 
Gf) A. That’s right. 

Q. Did you or not prepare an answer for them? 
A. Yes; I prepared one answer for five, and then a couple 
of days later an answer for the other one. There were six 
parties. 

Q. IVhat, if anything, was said to you by any of these 
people about their desire or purpose in repudiating or not 
carrving out that agreement that they had entered into? 
A. Each and every one of them, so far as 1 know, was per¬ 
fectly willing to go through the settlement on the terms pro¬ 
posed, but they declared they would not tile an answer under 
oath admitting the relationship of the alleged uncle and 
aunt of the half blood. 

#•#*•**#•* 

Q. Now, when the answer which was filed was prepared 
bv von did von sav to them or advise them in anv wav as to 
what effect that would have on the validitv of the 
70 agreement which they had signed for distribution? 
A. I did not. 

Q. Was that question raised at all ? A. It was not. 

Q. When did you first have your attention brought to any 

question of that sort being raised? A. As I recall, when I 

was informed of the employment of Mr. Garnett and Mr. 

Beach to represent these two defendants. 

Q. Now, as I understand, Mr. Garnett and Mr. Beach and 

Mr. Brownlcv have associated offices? A. Yes. Thev are 
» * 

up in the Tower Building—they were then. 

Q. It was through those gentlemen that vou got this no¬ 
tice? A. That’s right. 

Q. Have any of them—when I say “them” I mean any 
of your clients—since the date they first saw you stated or 
expressed a desire or wish to have that agreement repudi¬ 
ated? A. Not at all, never. 

Q. What, if anything, did you do after that answer was 
filed about requesting settlement in accordance with that 
contract? A. As I recall, I sent a copy or copies of the 
answer to Mr. Brownley, and I received an acknowledgment 
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from his secretary to the etfect that he was out of town and 
the matter would receive his attention upon his return; but 
I did not, as I recall, hear anything further from him. 

71 : Q. Did you at any time request him to make distri¬ 

bution thereafter, and if so, when with respect to 
when the answer was filed? A. I think that the request for 
distribution was made after I called the case to your atten¬ 
tion, Mr. Gardiner, if I remember rightly. 

Q. Then there was a request for distribution made? A. 
That is mv recollection. 

Q; And the answer to that is this claim now made here? 
A. That's right. 

Mr. Gardiner: Take the witness on cross-examination. 
The Witness: May I just, for the information of the 
Court— 

Bv Mr. Gardiner: 

to 

Q. Yes. A. Well, in this answer the relationship of these 
two (parties claiming to be aunt and uncle is denied on in¬ 
formation and belief. There is no prayer whatsoever in 
this answer that this case be referred to a special master 
or that issues be framed and sent to a jury, or anything 
of that kind. It simply stops right there. 

This answer was filed bv me in that form solelv for the 

to to 

protection and preservation of the rights of these people, 
as I can see them. 

I adopted the same course of procedure which I under¬ 
stand prevails when caveats are filed, where even 

72 agreements are entered into for distribution of es¬ 
tates as between caveators on the one hand and cave- 

atees on the other. Nevertheless, the caveators will come 
in and contest the will on the usual ground of mental in¬ 
capacity and undue influence and fraud, and then they will 
go ahead and settle the case in accordance with the agree¬ 
ment. 

Now, I followed the same procedure in this case, as I say, 
as in the case of a caveat. 

• •****•**# 
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74 Q. They do not say anything in this answer about 
the alleged relationship of the aunt and uncle. A. It 

certainly does. 

Q. Read it to me. A. If you will let me have it, I will be 
glad to. 

Q. You have a copy there. 

Mr. Gardiner: Here it is (handing a document to the 
witness). 

The Witness: The very first paragraph: 

“They admit the allegations of said petition and particu¬ 
larly the allegations of the relationship of all the parties 
mentioned in said petition, to said decedent.” 

Now, I wasn't going to have them make that admission 
under oath. 

75 Bv Mr. Garnett: 

Q. You were not going to have them admit that? A. I 
was not going to have them do it under oath, no. 

###•#•*•** 

76 Q. In drawing this answer you did not refer to the 
contract between the parties, did you? A. No, sir. 

It is not customary, as I understand the practice here. 

Q. You did not tell the Court that you admitted the alle¬ 
gations of the contract? A. That is not our practice. Of 
course, I didn’t do it. 

Q. You are admitting the allegations of that contract now 
to this Court, aren’t you, today? A. Yes, for the purpose 
of compelling a settlement in accordance with it. 

78 By Mr. Garnett: 

Q. Isn’t it a change of heart you had since you filed the 
answer ? A. Absolutely not. 

Q. I understood you to say, in response to Mr. Gardiner’s 
question, that you never discussed with your clients the ef¬ 
fect of the filing of this answer on their agreement ? A. The 
effect of the filing of this answer? 
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Q. Yes. A. No. I had no occasion to. 

Q. The answer you filed. A. No. 

Mr. Garnett: That is all, sir. 

By the Court: 

Q. Did you think it would have any effect? A. No. I 
would not have filed it in that form if I had. As I say, I fol¬ 
lowed the practice which, as I understand, prevails 

79 with respect to caveats. 

80 A. That is what I followed here. 

###♦#**•## 

84 The Court: Let me have that answer which was for- 
i warded to this gentleman by Braun and others, but 

85 i which was not signed and which they were given 

advice not to sign. I would like to see a copy of that. 
It did not refer to this agreement at all. It just admitted 
that they were next of kin and that the property was to be 
distributed according to law, which would have given them 
all of it. 

This says, “In accordance with the statute of the Dis¬ 
trict of Columbia.” Of course, you might have gone into 
equity court and stopped that and have shown that it was 
signed under misapprehension, but according to that, these 
two people would have had all of it. 

• #*•**•*•• 

87 Henrietta Hedrick 

Direct examination 
Bv Mr. Earnest: 

Q. What is your full name? A. Henrietta Hedrick. 

Q. You are one of the plaintiffs in this case, are you not? 
A. Yes, sir. 

Q. Will you tell the Court if there came a time subse¬ 
quent to the time that the contract of June 25, 1939, was 
executed that you had occasion to see Mr. Brownley. A. 
The one we swore to? 
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Q. Yes, ma’am. A. Well, he told us that they would not 
be recognized in court unless we swore that they were the 
aunt and uncle, and we refused to do that. 

Q. And whom did he mean, Mrs. Hedrick, when he said 
that ? A. Mrs. Ernest and Mr. Wueger. 

Q. And what was the occasion of your going to his 

88 office? Why did you go to see him? A. Well, after 
we swore that— 

Q. Just be calm. You have never been in court before, 
have you? A. No, I haven’t. 

Q. My question is, There did come a time when you did 
have occasion to see him in his office; is that right? A. Yes, 
when he wanted us to swear. 

Q. That is my next question. What was the occasion of 
your going there? Why did you go there? A. Well, we 
went there to explain to him— 

Q. Did he tell you to come there? Did he call you up and 
tell you to come there? A. Not that I know of. 

Q. Did he send you papers to sign? A. Yes, he sent us 
a paper. 

Q. Tell the Court what he sent. A. He sent us a paper 
to swear that they were the aunt and uncle, so the three 
sisters and I went to his office and told him we will not 
swear false. 

Q. In other words, you were not willing to swear under 
oath that these two people were the aunt and the uncle of 
the deceased man? A. Yes, sir. 

Q. And you told him so? A. Yes, sir. 

89 Q. Did he tell you why he wanted you to swear to 
that under oath in the answer in the paper that he 

had sent you? A. He said they would not be recognized in 
court unless we swore that they were the aunt and the uncle. 

Q. They would not be recognized unless you swore to it ? 
A. Yes, sir. 

Q. Did you tell him why you were not willing to swear to 
it? A. Because vre don’t know. 

Q. Did you have any further conversations with him 
about it? A. Yes. I says to him, “Now, Mr. Brownley, 
would you swear that I am your sister?” 





Q. What did he say to that? A. He says, “Well, you 
want vour money?” 

I says, “Well, I think we are entitled to it if we are any 
relations.” I said, “Well, would you swear that I was your 
sister?” 

He said, “When it came to money, I would shut my eyes 
and sign.” 

Q. What did you say? A. Then I asked him if he isn’t 
our attorney. 

He says, “I am neither one. I am neither yours nor Mrs. 
Ernest’s. 

Q. That is, neither one of the conflicting interests’ 

90 i attorney? A. “I stand between the both to see that 

the rightful owner gets it.” 

Q. Did you have any further conversation? A. He says, 
“Why don’t you make up your mind what you are going to 
do?”* 

Then we spoke about the percentage, or whatever you call 
it, and we left. 

Qj You say your three sisters were present with you on 
this day? A. They sure were. 

Q. They are present here in court also? A. Yes, sir. 

Q. Now, when you left there did you consult with Fran¬ 
cis L. Neubeek ? A. I did not. 

Q. You did not? A. No, I did not. 

Q. Do you know whether or not one of your sisters con¬ 
sulted with him in connection with the preparation of an 
answer to be filed in this probate proceeding? A. Well, the 
only thing that I know is that when he says he wasn’t our 
attorney, then Mrs. Scriba wrote to Mr. Neubeek. 

Q. And there came a time when you did sign a 

91 paper for filing in court here? A. Yes, sir. 

Q. Did you ever have any conversations with Mr. 
Neubeek prior to the time that that paper was signed by 
you? A. No, sir. 

Q. Did you ever have any written communication with 
him ? A. I did not. 
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Q. You never authorized him, of course, to repudiate or 
abandon the contract which vou signed on June 25, 1939? 
A. I did not. 

Q. Did you ever have any intention to repudiate that 
agreement executed on June 25, 1939? A. I did not. 

Q. Always been willing to abide by it and perform it? 
A. Yes, sir. 

Q. That is the way you feel about it today? 

Mr. Earnest: You may inquire. 

• *##•#•#*• 

92 Q. This contract contains this declaration, Mrs. 
Hedrick: 

“The above-named parties claim relationship to the de¬ 
cedent as follows: Rosina Ernest and Charles L. Wueger, 
by half blood, as the aunt and uncle, respectively, of the de¬ 
cedent; and the said Edward Fuhr, Anna E. Scriba, Emma 
M. Dunn, Henrietta Hedrick, Bertha Dorn, and John A. 
Braun as first cousins of the decedent. ” 

It goes on to say that the claims are based upon the follow¬ 
ing facts: Within the personal knowledge of the parties 
hereto and other facts not within their personal knowledge 
but by them believed to be true; that is to say, that Rosina 
Wueger was the mother of the said Rosina Ernest and 
Charles L. Wueger by her second marriage to John Martin 
Wueger. 

You signed that statement? 

A. Yes. 

Q. And you were unwilling to swear to it? A. Yes. 

Q. Why were you unwilling to swear to it? Didn't 

93 you believe it when you signed that? A. It says— 

Q. Answer that. 

Mr. Earnest: Let her explain it. 

A. I said we would be willing to say she was aunt, not 
swear false, because we don’t know Mrs. Wueger’s mother 
is the mother of William Klein. 
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By Mr. Garnett: 

Q. Did you ever know Mrs. Ernest before this ? A. I had 
never laid eyes on Mrs. Ernest but once. 

Q. When was that? A. That was, I guess, a year or two 
ago—until todav. 

QJ You mean before or since the death of Klein? A. No. 
She lived about four blocks from me. 

Q. And you did not know of her existence? A. I did not. 

Q. You did not know such a person as that was living? 
A. I didn’t know that anyone like that was living. 

Q. Then, your position is that while you signed it, from 
personal knowledge and from other facts not within your 
personal knowledge you believed that Rosina Ernest and 
Charles Wueger were the uncle and aunt by half blood of 
William Henry Klein, you are unwilling to swear to it? 
A. That’s right. 

94 Q. You are willing to put it in writing, but you are 
unwilling to swear to it? A. I don't understand. 

Q. You signed this writing? A. Yes. 

Q. You are willing to— A. Well, Mr. Brownley told us 
that he would keep us out of court and that if we would say 
she was aunt and he was uncle—we said we were willing to 
acknowledge— 

Q, You had a change of heart between the time you signed 
this agreement and the time you signed the answer? A. I 
don’t understand. 

Mr. Earnest: She does not understand the question. I 
think it is unfair. 

Mr. Garnett: We will change it. I am not trying to em¬ 
barrass the witness. I am trying to get the truth the best 
I know how. 

By Mr. Garnett: 

Q. At the time you entered into this agreement you were 
willing to say they were the uncle and aunt? A. Because 
we were told to do it. 
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By Mr. Earnest: 

Q. You were told by your attorney, Mr. Brownley? A. 
Yes. 

The Court: She can answer. 

98 Anna E. Scriba 

Direct Examination 
Bv Mr. Gardiner: 

Q. Will you state your full name and speak loud enough 

for everyone to hear you ? A. Anna E. Scriba. 

» * 

Q. There is nothing to be frightened about. Where do 
you live? A. I live 1849 Ramsay Street, Baltimore, Mary¬ 
land. 

Q. Did there come a time when you came to see or wrote 
Mr. Neubeck with reference to the Klein estate? A. Yes. 
Q. Did you see him personally? A. Yes. 

Q. At that time did you request him to repudiate or to 
reject the agreement which you all had theretofore made? 
A. No. 

Q. Had you any thought of repudiating it? A. No. 

Q. Did you intend to repudiate it ? 

Mr. Garnett: I object. It is leading. 

Q. There is no question as to its being leading. 

99 Mr. Gardiner: I was trying to shorten it. 

The Court: Let us shorten it the right way. 

By Mr. Gardiner: 

Q. What, if anything, did you say to Mr. Neubeck when 
you consulted him and for what purpose did you consult 
him? A. Well, Mr. Brownley had sent us a form for us to 
sign, and we signed that form—and it was on there Mrs. 
Ernest’s name and her brother’s name, and we said we 
would not sign it until their name was there first, and he 
said he would get them to put their name on there first, and 
we signed it— 
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Q. Wait a moment. May I identify that as the agreement 
under which you were to get two-thirds? A. We were sup¬ 
posed to get two-thirds and Mrs. Ernest and Mr. Wueger 
were supposed to get one-third. 

Q. You delivered that to Mr. Brownley? A. Yes. 

Q. After that did you see Mr. Brownley, and if so, what 
conversation did you have with him? A. Well, the only 
reference I had with Mr. Brownlev was what mv sister said 

* m 

up here, that’s all. 

Q. Were you present? A. I was present. 

Q. What did Mr. Brownley say to you on that occasion? 
A. He never said anything to me, because I never had much 
conversation with Mr. Brownley. 

101 Q. We are not concerned about that here. Did you 
! or not at any time request anything of Mr. Neubeck? 

A. Well, I took that form over to Mr. Neubeck and gave it to 
him. 

Q.i Did you at any time request Mr. Neubeck— 

Mr. Garnett: He cannot say what she requested. 

By Mr. Gardiner: 

Q.i What, if anything, did you say to Mr. Neubeck about 
repudiating the contract that you had entered into by which 
vou were to get two-thirds? 

**#*#*#**# 

102 Q. What, if anything, did you say to Mr. Neubeck 
about wishing to cancel or to— A. No. 

The Court: Ask her about the contract that she had al¬ 
ready signed. 

Bv the Court: 

Q. Was there any discussion about it at all? A. Not at 
all. 

By Mr. Gardiner: 

Q. Do you know anything about law? A. No, sir. 

Q. What education have you ? A. Not much. 
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Q. Did you ever have any business dealings of any kind? 
A. No, sir. 

Q. What do you do for a living ? A. Housewife. 

Q. Did you ever write any checks ? A. No. 

Q. Did you ever have a bank account? A. Yes, I did. 

Q. Did vou ever have anv leases or agreements? 
103 A. No. 

Mr. Gardiner: I think that is as far as I can go 
under the rule. 

#*##*••••• 

John A. Braun 

107 Q. Did you at any time go to Mr. Brownley’s office 
or sign any papers for Mr. Brownley? A. No, sir, 
never went to his office. I don’t even know where his office 
is at, as far as I know. He sent the papers to my home— 

• •##••*••• 

109 Q. I will ask vou whether or not at anv time vou 
ever sought, by any word or act, to change this con¬ 
tract or to seek to make a settlement of the estate other than 
under the terms of this contract. A. No, sir. 

Q. Did you talk to Mr. Neubeck before the answer was 
signed which vou filed in court? A. Not to mv knowledge, 
sir. 

Q. Did you tell Mr. Neubeck at any time that you wished 
not to live up to this contract? A. It is a falsehood. 

Q. You did not understand my question. Did you ever 
at any time tell Mr. Neubeck that you did not want to live 
up to this contract ? A. No, sir. I never told him that, no, 
sir. 

Mr. Gardiner: Take the witness. 

Cross-examination 
By Mr. Garnett: 

Q. Did you write that letter (handing a document to the 
witness) ? A. Yes. This is a copy of the letter. 

Q. That is the original, isn’t it? That is your signature? 
A. Yes, sir, that is my signature. 
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110 Q. That is the original, not a copy. A. I wrote it 
to him. 

Mr. Garnett: Mark that a defendants’ exhibit for identi¬ 
fication. 

(The letter referred to was marked as Defendant’s Ex¬ 
hibit 1 for identification.) 

By Mr. Garnett: 

Q. What did you want to say? A. I say, I copied a letter, 
and another letter that he answered he tried to get me to 
perjure myself, and I refused, and we have that letter to 
prove it. He wanted me to sign an agreement and wanted 
me to swear to it. Read the letter to him. Read it to the 
Judge. 

Mr. Garnett: I can’t read this so he can hear it. I will 
read it to vou, vour Honor. 

The Court: Read it. It is his letter. 

Mr. Garnett: (Reading:) 

116 Mr. Gardiner: Your Honor can onlv determine in 
this proceeding whether or not they have or have not 
repudiated that contract. 

The Court: You mean whether or not that contract is 
still binding? 

**##****•# 

The Court: Those questions are on my mind, and I want 
to assure vou gentlemen that I need vour assistance in or- 
der to arrive at a proper conclusion in this case. It looks to 
me, on the face of it, without impugning anybody’s motive, 
that counsel on both sides, by doing formal things, have done 
things that have developed into serious questions on both 
sides here. 

Here is an answer denying, on its face, certain things. 
Here is a contract that is different. 

Of course, one who makes a contract is presumed to know 
what he is doing, and that brings up again the question as 
to whether he had the power to carry out such an agreement. 
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Mr. Gardiner: The law is distinct that they had a right 
to make such an agreement and it is binding on all the par¬ 
ties. There is only one question, a question of fact, 
117 perhaps, coupled with law: Was it repudiated? 

The Court: If a man signs a solemn agreement, he 
ought to stand by it. 

Mr. Gardiner: He has got to stand by it. 

The Court: The question may have arisen, as it arose 
in Mr. Brownley’s mind, as to the possibility of some other 
claimant appearing. 

Mr. Gardiner: This Court is not concerned about that. 
Your concern is this contract only, if I may respectfully sub¬ 
mit. 

###*•••••« 

120 Emma M. Dunn. 
#**#####•# 

Direct Examination 

Bv Mr. Earnest: 

* 

Q. What is your full name? A. Emma M. Dunn. 

Q. Keep your voice up so every one can hear you. You 
are one of the plaintiffs in this case? A. Yes. 

Q. There came a time after you signed the compromise 
agreement of June 25, 1930, when you saw Mr. Brownley in 
connection with this case? A. Yes. 

Q. And was that the occasion when you and your other 
three sisters went to his office? A. It was. 

Q. And why did you go there to see Mr. Brownley on 
that occasion? A. Well, he wanted us to swear false to an 
agreement. 

Q. And what was the paper that he wanted you 

121 to swear to? A. Swear that they were uncle and 
aunt, which we did not know. 

Q. Now, did you have any conversation yourself on that 
occasion with Mr. Brownley? A. Not much. We left that to 
mv sister. 

Q. And that was Mrs. Hedrick? A. Mrs. Hedrick. 
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Q. Was what she has told us on the stand true or not? 
A. That was true. 

Q. Can you tell us anything else? 

#**###*•*# 

Q. Will you tell us what was said by Mrs. Hedrick on that 
occasion and what was said by Mr. Brownley, as near as you 
can Recollect? A. As near as I can recollect she asked him 
if lie could swear she was his sister. He said no; he would 
close his eyes when money was concerned and swear. 

Q. Go ahead and sign ? A. Go ahead and sign. 

Q. Did she or did she not refuse to sign that paper 

122 on that occasion? A. We all refused to sign. 

Q. You had theretofore signed the contract in which 
you had admitted, for the purpose of compromise, that the 
aunt and uncle were aunt and uncle? A. Yes. 

Q. Now, after that occasion did you see Mr. Brownley any 
more? A. No. 

Q. After that time did you or did you not give Mr. Francis 
L. Neubeck any instructions in connection with the prepara¬ 
tion of an answer to file in the probate court? A. Well, I 
live so far from the rest of them, and, of course, I was only 
in oil certain things, and I didn’t see Mr. Neubeck until 
later. 

Q. In other words, you had no conversation with him? 
A. No. 

Q. And no communications with him? A. No. 

123 By Mr. Earnest: 

Q. And you were familiar with the fact that the execution 
of this compromise agreement was conditioned upon your 
admitting in writing the relationship of the aunt and uncle? 
A. Yes. 

Q. And that was agreeable to you? A. That was agreed. 
Q. I will ask vou whether or not vou or anvone on vour 
behalf, so far as you know, ever authorized or instructed 
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Mr. Xeubeck to abandon or repudiate the compromise agree¬ 
ment of June 25. A. No. 

Mr. Earnest: You may inquire. 

125 Q. I ask you again, do you draw a distinction be¬ 
tween admitting in writing this relationship and in 

swearing to it ? A. I don’t believe in swearing to something 
false. 

126 Q. But you do not mind writing false? A. Well, 
we compromised. 

Mr. Garnett: That is all. 

*#####*#** 

Edwin H. Brownley 

128 The Court: Now, that was written, of course, prior 
• to the contract? 

Mr. Earnest: Yes. It is dated June 1. 

The Court: And the contract is dated June 25. 

Mr. Earnest: Yes. 

Mr. Gardiner: It is signed by them, after the receipt of 
this letter, and he prepared the contract in accordance with 
this letter. 

The Court: Now, there are two people who, if they be of 
kin, as indicated in the contract, arc entitled to all of this 
estate without the contract. There is no question about 
that. 

*#•**#**•# 

129 Q. You prepared the contract which has been in¬ 
troduced in evidence in this case? A. I prepared the 

contract. 

• •••#***•# 

136 I wanted further instructions from Mrs. Ernest and 
Mr. Wueger as to what to do. 

I told all parties—not only them but also the Brauns— 
that in view of the fact that it looked like the matter was 
going to go to litigation that I could not represent anybody 
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and that I intended to be neutral and act only for what I 
thought was the best interest of the estate itself. 

**##**»#»# 

13S Q. Don't you think if you put in this answer that 
vou wished to distribute in accordance with the laws 
of the District of Columbia and, further, in accordance with 
an agreement heretofore entered into the blank day of 
blank, so and so, probably none of us would have been here 
right now? A. Well, I am very frank to say to your Honor 
that that never occurred to me. 

• **#*##### 

153 Now, you mailed that letter, of course, to Mr. Fuhr, 
who had been advising with you as a sort of spokes¬ 
man for the cousins? A. That's right. 

Q. That it was finally agreed that they would ac- 

154 cept that settlement and get rid of the controversy; 
is that right? A. That’s right. 

Q. And they asked you to prepare the papers so as to 
settle it? A. That’s right. 

Q. And you then prepared and sent to them the agree¬ 
ment which they did sign, which agreement is dated the 
25th of June, 1939? A. Yes, sir. 

Mr. Gardiner: Your Honor understands that is the 
agreement under which the settlement was made? 

The Court: Yes. 

• ••#*#**>*# 

156 A. Not the slightest doubt about that, from that 
point of view. That is what Mrs. Ernest— 

By the Court: 

Q. That contract carries that out? A. Yes. 

The Court: Nobody questions that, I assume. 

*****##### 

173 Q. I came into this case on September 26,1939, and 
wrote vou a letter. Have vou my letter there? A. 

Yes. 
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Q. I should like to put that in the record and your an¬ 
swer to it. A. September 26, is it? 

Q. Yes, sir. A. I have it here. 

Q. The letter reads: 

“September 26, 1939. 

“Edwin H. Brownley, Esq., 

“Title Building, 

“Baltimore, Maryland. 

“Re: Estate of William H. Klein, Deceased. 

“Dear Mr. Brownley: 

“Mr. Neubeck has asked us to join him in representing 
Mrs. Anna E. Scriba, Mrs. Emma M. Dunn, Mrs. Henrietta 
Hedrick, Mrs. Bertha Dorn, Mr. Edward A. Fuhr and 
174 Mr. John A. Braun, being relatives of the late Wil¬ 
liam Henry Klein, deceased. 

“We have examined the records and we find that letters 
of administration were issued to you as Administrator of 
the estate on May 31, 1938, on the petition of these six per¬ 
sons, and that you thereafter obtained on June 6, 1939, an 
extension of time for the filing of your first and final ac¬ 
count as such Administrator, which extension we believe 
was predicated upon the contemplated preliminary proceed¬ 
ings which have not gone forward. 

“Under date of July 7 you wrote Mrs. Scriba stating it 
was your desire and purpose to bring the matter to a close 
as speedily as possible in accordance with the agreement 
and understanding between all of the parties. We are ad¬ 
vised that the agreement referred to has to do with the 
agreement where these six are to receive two-thirds of the 
estate and two other persons who claim to be relatives are 
to receive the other one-third. Mav we ask that vou file 
that agreement at once with the Register of Wills and make 
settlement and account in accordance with said agreement, 
since it would appear that nothing further should be re¬ 
quired. 
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“We understand also that Mr. Garnett represents cer¬ 
tain other parties and we are sending him a copy of this 
letter. 

Yours verv trulv, 

175 GARDINER, EARNEST & GARDINER, 

By (signed) W. GWYNN GARDINER 

“WGG:VBB 

“OC: lion. Leslie C. Garnett, 

Tower Building, 

Washington, D. C.” 

Now, you replied to that under date of September 27: 

“Messrs. Gardiner, Earnest & Gardiner, 

“Attorneys at Law, 

“Woodward Building, 

“Washington, D. 0. 

Re: Estate of William Henry Klein, deceased. 

“Dear Sirs: 

“Acknowledgment is made of your letter of September 
26th informing me that you had joined Mr. Neubeck in rep¬ 
resenting relatives of the late William Henry Klein, de¬ 
ceased, in the above estate, in which you say that under date 
of Julv 7th I wrote Mrs. Sriba stating it was mv desire and 
purpose to bring the matter to a close as speedily as pos¬ 
sible in accordance with the agreement between the parties. 
You also request that I file this agreement at once with the 
Register of Wills and make settlement in accordance with 
the said agreement. 

“This letter to Mrs. Scriba was predicated, of course, 
upon the proposition that as administrator I would be pro¬ 
tected by the sworn pleadings in the cause, but since that 
time and since the employment of Mr. Neubeck by your 
clients they have refused to sign such pleadings as 

176 would permit my making distribution of the estate, 
and apparently specifically repudiated the terms of 

the agreement. 
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“Since that time the alleged uncle and aunt of the dece¬ 
dent have filed answers setting up a claim to the entire 
estate, just as the cousins have set up a claim to the entire 
estate. Under these circumstances the kinship must be de¬ 
termined by the Court and there is nothing left to be done 
other than to request a prompt hearing on this question, and 
I am therefore accordingly filing a motion for the appoint¬ 
ment of a special master, or in the alternative for a pre¬ 
liminary hearing before a jury on the question of kinship, 
and in the event of a jury trial, to fix the time and place for 
the trial of this issue. Of course, if the agreement between 
the parties, which each side has apparently repudiated in 
their pleadings, becomes pertinent, to determine the ques¬ 
tion of kinship at this hearing it will be available, a copy of 
which your associate, Mr. Neubeck, has. 

“A copy of this letter goes to each of the counsel of rec¬ 
ord, as well as a copy of the motion.” 

As a matter of fact, you did not then file this contract in 
the probate court? A. I told you I did not intend to do it. 

Q. You did not file it until the Court requested you to 
do it? A. No, indeed; it wasn’t a question of the 
177 Court requesting me to do it. In open court you re¬ 
quested me to file the paper. I took my legal position 
not to do it. 

Mr. Garnett said, “What is the objection?” 

I said, “All right, if you want it in,” and I put it in as 
an exhibit. 

Q. Wasn’t it after this paper was served on you to pro¬ 
duce, “Edwin H. Brownley, Esquire, October 3, 1939”— 
A. The letter speaks for itself. 

Q. This is a motion to produce that agreement. A. When 
was that filed? 

Q. October 3, 1939. A. Filed in this case? 

Q. It says that you are hereby notified to produce the 
original agreement entered into in the latter part of June 
or the first part of July, 1939, by and between Rosina Er¬ 
nest, Charles L. Wueger, parties of the first part, and Anna 
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E. Fuhr Sc riba, Emma Dunn, Henrietta Hedrick, Edward 
Fuhr, and Bertha Dorn, parties of the second part, provid¬ 
ing for the distribution of the estate in the above-entitled 
cause. 

You produced it on this notice? A. That is right. 

• «*•*#•*•# 

179 Mr. Earnest: As far as the plaintiffs in this case 
are concerned, sir, I said it, and I now reiterate it, all 
I want to know from you, sir, is whether or not this contract 
is in full force and effect. We are not asking you to go be¬ 
yond that, notwithstanding the fact that we have in other 
prayers and the complaint asked for further relief. The sole 
point here is whether or not this contract is binding upon 
the parties who signed it. 

• *#****#•• 

197 Mr. Earnest: Well, they may be very simple peo¬ 
ple, your Honor. 

The Court: They are good people, and I did not mean 

anv reflection on anv of them. 

• _ _ * 

Mr. Earnest: Thev mav not be as educated as some of 

* • 

the rest of us, but when you have before you a letter which 

is clear on its face, saying that the condition is that the 

cousins will admit in writing such relationship and they 

signed such an agreement, they could not understand why 

they had to do something else. 

19S The Court: The attorneys then came into play. 

Mr. Earnest: Onlv when it became necessarv to 

* * 

preserve their rights. 

The Court: I do not question anybody’s motives. Isay 
there is a misunderstanding. 

• •*#*#•*•« 

203 The Court: Mr. Garnett, what have you to say 
about the failure of this paper which was sent up and 
signed under oath, which on its face says that they admit 
the kinship of these two people, to be admitted in the alle¬ 
gations of the petition? Is the contract referred to in the 
petition ? 
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Mr. Garnett: No. 

The Court: And the relationship of all parties is men¬ 
tioned in the petition? 

Mr. Garnett: Yes, sir; but a reiteration of the contract. 
The Court: Then it says, “Having fully answered, the 
respondents consent to distribution of said estate in accor¬ 
dance with the laws and statutes of the District of Colum¬ 
bia.” 

Can the language, having admitted that, mean anything 
else than that these older people here would have gotten all 

the estate and the six of them would have gotten nothing? 

• *••**•#•# 

204 The Court: Would vou sav that it would have been 

• * 

improper for Mr. Brownley to assert in here, in the 
last paragraph, that this answer being filed formally under 
oath, it is the intention of all parties to have the estate dis¬ 
tributed by the proper court in accordance with the con¬ 
tract? Do you mean to say it could not have been put in 
here? 

Mr. Garnett: It possibly could, but I have never seen it 
done. On the contrary, I think you are inviting trouble. 

«#••*#•#•# 

207 Mr. Garnett: What is the good of declaring the 
contract valid when we are not the heirs? I want a 

direct judgment of this Court as to whether or not, by the 
filing of this answer and with the facts before them and 
with the contract before them, they did not positively, irre¬ 
vocably repudiate their contract and permit us to take the 
same position. We did not do it; they did it. We did not 

repudiate; they did. They employed attorneys. 

#**•#*•#•* 

208 Mr. Gardiner: Mr. Garnett has made a splendid 
argument for the plaintiffs. He has said that the 

filing of this paper in court in the form it was had to be 
done. If he be correct in that, the filing of the answer in the 
form it was had to be done under the statute. Do vou fol- 
low me? 

• •••##*#•# 
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209 Mr. Gardiner: Here is a petition in court filed by 
Mr. Brownley, in which he says that these are the 
aunt and uncle. He then asks these people, in good faith, I 
am sure—I am not questioning his motives—to sign an an¬ 
swer in which they admit, under oath, that fact, and further 
to file an answer in which they admit, under oath, and con¬ 
sent to the distribution of the estate to those people, with¬ 
out any regard to their own interest. Do you follow that? 

The Court: I raised that question myself, to start with. 

Mr. Gardiner: Let me go back. Mr. Brownley could 
have said the next minute, “But that answer was filed by 
me for the purpose of straightening up the record,” but they 
could have had other counsel next week and said, “Mr. 
Brownlev, vou are not authorized to do that. We are the 
only heirs.” 

Therefore I say, and I rest my case on the practice in the 
District of Columbia, which your Honor will find out, that 
Mr. Xeubeck was right in filing that answer as he did, al¬ 
though I concede very frankly that both of them should 
have mentioned the contract and settled it. 
**•••#•••• 




